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In quoting from the reprinted Reports counsel will cite always the marginal 
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CASES IN EQUITY 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 


OF 


RALEIGH 


DECEMBER TERM, 1854. 


JAMES H. RHODES AND RICHARD 8S. RHODES v. JOHN CHANDLER. 


Where one was bound in a bond to make title to land, and it appeared that the 
land had been granted by the State, more than fifty years ago, and that 
it had been cultivated during that time by persons coming in under the 
original grantees, and that for the last twenty-three years they had mesne 
conveyances reaching down to the vendor, held that his title is good. 


Cause transmitted from the Court of Equity of Sroxes County, at 
the Fall Term, 1854. 

The Plaintiffs bargained with the defendant for the land in ques- 
tion, at two dollars per acre, (the quantity to be ascertained by 
a survey) and he entered into a penal bond in the sum of fifteen hun- 
dred dollars to make them a good and lawful right and title to the 
same, aS soon as they should pay him the purchase money: at the 
same time, they executed an obligation to him for the purchase 
money, payable as soon as the survey was made, and the sum as- 
certained by ascertaining the number of acres. This survey was 
made, and the quantity of land was found to be 403 acres, and con- 
sequently the whole purchase money was $806, of which they paid, 
before the bringing of this suit, $400. 
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The defendant commenced a suit for the remainder of the pur- 

(2) chase money, and obtained a judgment for the same in the Su- 

perior Court of Stokes, and this bill was brought to enjoin the col- 

lection of the balance of the money, and to compel the defendant to re- 

fund what had been already paid, upon the ground that the defendant is 
not able to make title to the land. They also pray for general relief. 

The defendant answered, admitting all the facts except the alle- 
gation that he is not able to make title. He says that the land is 
composed of two tracts adjoining each other, and that the larger 
tract, then consisting of 3800 acres, Was eranted by the State to 
one William Nelson on 13th Oct. 1783, and the smaller of 150, was 
eranted to one John Lawson on 18th of May 1789; copies of both 
which grants are exhibited with his answer. He further alleges that 
there has been a long possession by persons claiming under these 
patentees of more than thirty years: that one of these persons, to 
wit: Elisha Nelson, who was a son or a grandson of Wilham Nelson, 
after thus occupying and claiming the land, (except forty acres 
which in the mean time had been sold off) for about ten years, con- 
veyed the same to one John Banner by a deed of trust, a copy of 
which is also exhibited with the answer. Banner sold to Absalom 
Seales, and Scales to the defendant, by deeds properly executed to 
pass the title, and a copy of each is also exhibited by the defendant. 
The deed of the defendant to the plaintiffs for 403 acres, being the 
land in question, is filed in the office, and offered to be delivered 
whenever the remainder of the purchase money is paid. He, there- 
fore, says that he has a good title, and has tendered such to plain- 
tiffs. It was referred to the Clerk and Master in the Court below to 
“report whether the defendant, John Chandler, hath a good and se- 
cure title in fee simple to the lands mentioned in the pleadings.” 
The Clerk and Master took testimony upon the question of title, 

which is sufficiently stated in the opinion of the Court, and having 
(3) filed his report unfavorable to the title of the defendant, exceptions 

were taken to the same by the defendant, and the cause being set 
for hearing upon the bill, answer exhibits the report of the Master, 
and the exceptions and the proofs filed, it was sent to this Court 
by consent of parties. 


Miller for the plawnitff. 
No counsel appeared for the defendant. 


Nasu, C. J. This bill is, in substance, to rescind a contract for 
the sale and purchase of a tract of land. The plaintiffs allege that 
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the defendant has no title to the premises in question. Part of the 
purchase money was paid, and the defendant has brought an action 
at law to recover the remainder that was due. An injunction was 
granted. In his answer, the defendant avers that he has a good 
and valid title, and that he is ready and willing to make title to 
the plaintiffs. In the Court below, the case was referred to the 
Clerk and Master “to take evidence and investigate the title of the 
defendant.” The Clerk made a report and returned the evidence 
taken by him. He reported that the defendant could not make a 
good title to the lands in question. As one reason for the conclu- 
sion to which he came, he states “that from the evidence of Nath- 
aniel Shelton, Elisha Nelson purchased or otherwise secured the title 
of the heirs of Jacob Nelson in the 150 acre tract, with the excep- 
tion, he thinks, of Polly Nelson, who married one John Morris.” To 
this report the defendant excepted. The third exception is, that the 
Master’s report is against the evidence, and we concur with him. 
The land in question consists of two coterminous tracts, and grants 
for each from the State are produced. It is well established, by a 
series of adjudications, as well in this State as in others, that from 
a long and peaceable possession of a tract of land under known 
and visible boundaries, under a claim of right, a presumption arises 
at common law, that the possession was rightful, and therefore, was 
under such deeds and assurances as are necessary to clothe it with 
that character. This presumption is a rule of reason and policy, 
intended to make men diligent in the assertion of their rights, while 
the evidence still exists: and in every case of such possession, the 
jury are instructed that from it they should presume a grant, where 
the existence of one is doubtful, as a matter of law. Bullard v. Barks- 
dale, 833 N.C. 461. The same proposition is enunciated in the case 

of Reed v. Earnhardt, 82 N.C. 521: The Court say “title will be (4) 
presumed from long possession.” “A possession for a great many 

years authorizes the presumption of any thing to support the title.” 
So in Smith v. Bryan, 44 N.C. 182. Not only, there, does long pos- 
session raise a presumption of law of the existence, of a grant from 
the State, but of such mesne conveyances as are necessary to make 
out the title. The Clerk’s report shows, and the exhibits on file 
sustains it: that from Elisha Nelson, there is a regular chain of 
title down to the present defendant. Nathaniel Shelton, whose testi- 
mony was taken by the Clerk, and returned with his report, states 
that he knew the three hundred acre tract as far back as 1810 or 12, 
at which time William Nelson was living on it. He then states the 
names of a number of persons to whom the land was sold, and who 
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took successively the possession down to Elisha Nelson, who went 
into possession about 1823; and he further proves that he was in 
possession of the 150 acre tract before 1823, and exercised acts of 
ownership over both tracts until he sold to Banner in 1838. Mr. 
Sisk’s evidence is to the same effect, except that he says Elisha Nelson 
lived on the 150 acre tract eighteen or twenty years. We then have 
the two tracts patented, and a possession by those claiming under 
them (the patents) for a period of upwards of thirty years, and 
in Elisha Nelson of eighteen or twenty. The law presumes that such 
intermediate conveyances, as are necessary to complete the title in 
Elisha Nelson, were duly made. We conclude that the defendant, 
Chandler, had a complete title at the time he sold the land to the 
plaintiffs. The deed from Chandler to the complainants contains 
a general warranty, and is sufficient to convey his title. 

As to Mrs, Morris, she was one of the heirs of Jacob Nelson. It 1s 
not shown that her father had any title whatever to the 150 acre 
tract; she, therefore, has no interest, if alive, in the present contro- 
versy. 

The cause is heard on the bill and answer, the Master’s report 

and the evidence filed by him, and upon the exceptions filed. The 
(5) report is overruled, the injunction dissolved, and the bill dismissed 
at the costs of the plaintiffs. 


Per curiam. 
Decree accordingly. 


JOSEPH G. WILSON AND WIFE v. BENJAMIN MACE, et al. 


Upon a question of dissolving an injunction and sequestration to prevent 
the removal of property from the State, the bill of the plaintiffs will be 
considered as an affidavit sustaining the allegations on that side; and where, 
in such a case, the answer of the defendants was evasive as to the allega- 
tion of the defendants’ insolvency, and silent as to the charge of an inten- 
tion to remove the property, and puts his rights upon a question of law, 
which is doubtful, the Court will continue these orders till the hearing 
of the cause. 


Upon a motion to dissolve an injunction on bill and answer, if the an- 
swer admits the equity of the plaintiff's bill, but brings forward a new 
fact in avoidance, the injunction will be continued to the hearing. 


AppraL from an interlocutory order by his Honor Judge Bailey, 
at the Fall Term, 1854, of the Court of Equity of Gumtrorp County. 
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The defendan’s counsel moved to dissolve the injunction and se- 
questration heretofore ordered in this case, and upon considering the 
matters set out in the bill of the plaintiffs (which was sworn to) 
and the answers of the defendants, his Honor decreed accordingly. 
Whereupon, the plaintiffs prayed and obtained leave to appeal to 
this Court. 

The facts of the case are sufficiently stated in the opinion of the 
Court. 


Morehead for the plaintrff. 
Miller for the defendant. 


Nasu, C. J. The bill is filed for an account of the estate of Francis 
Mace, in the hands of the defendant Benjamin Mace, his adminis- 
trator, and against the other defendants, who, it is alleged, have in 
their possession specific portions of the estate of the intestate, and 
to enjoin all the defendants from removing from the State any of 
the slaves belonging to the intestate. An injunction and sequestra- 
tion were issued, and on the coming in of the answers, the injunc- 
tion was dissolved, and the sequestration taken off. In this decretal (6) 
order, there is error. The plaintiffs are a portion of the next of kin 
of Francis Mace, deceased, and charge that the slaves, mentioned 
in the bill, were of the estate of the intestate, and that the defendant, 
Benjamin Mace, was duly appointed his administrator, and, as such, 
took into his possession a number of slaves: that he is squander- 
ing the assets, and has no property but his interest in these slaves, 
and is considered insolvent: and threatens to remove the slaves be- 
yond the jurisdiction of the State. They further charge that the 
defendant, Henry Mace, also one of the next of kin of Francis Mace, 
possessed himself, by the consent of the administrator, of several 
of the slaves, among whom was a negro man by the name of Nathan, 
and who, by a fraudulent contrivance between Henry Mace and 
Joab Hiatt, has passed into the possession of the latter. The charge 
1s that the plaintiff Wilson, having got Nathan into his possession, 
refused to give him up to Henry Mace, whereupon the latter sued a writ 
of replevin, and at the Term, to which it was returned, the defendant, - 
Henry Mace, pretended to borrow of Joab Hiatt $800, for which 
he gave his note and immediately confessed a judgment upon it, and 
execution issued which was levied on Nathan andi he sold, and Joab 
Hiatt became the purchaser. All this was done at the return Term 
of the replevin. In his answer, Benjamin admits he took the slaves 
into his possession as administrator of his father, but alleges they 


6 IN THE SUPREME COURT. [59 


WILSON vV. MACE. 


did not belong to his father’s estate: He further alleges that the 
negroes had been divided, and that those he had in his possession, 
had been assigned to him, and relies further upon the length of time 
he has been in possession. Henry Mace sets up the same defence 
in substance, and further admits that the defendant, Joab Hiatt, 
got into possession of the slave Nathan in the manner set forth in 
the bill, but denies that there was any fraud contemplated by him or 
Hiatt: but that he did actually borrow the money from Hiatt, and 
the mode pursued was adopted to secure to himself the value of 
Nathan. Hiatt avers that the transaction was bona fide: that he 
did lend the money to Henry Mace, and that the latter did not re- 
turn it. 

We are not trying the case, but are examining the correctness of 

the interlocutory order dissolving the injunction, the defences 
(7) therefore set up by the answers, cannot be examined: they will 

come up on the final hearing. The principles which govern the 
question, now under consideration, are fully examined by Judge Pearson 
in delivering the opinion of the Court in the case of Lloyd v. Heath, 
45 N.C. 41. After stating the difference between common and spec- 
ial injunctions, he proceeds— | 

“In the other, (that is the latter) a different rule is acted on, 
and in as much as to dissolve the injunction would be to allow the 
injury to be done, and in the forcible words of one of the Chancel- 
lors, a tree that is cut down cannot be made to grow again. When 
the plaintiff fails to elicit from the defendant a discovery which ad- 
mits the allegations of the bill, the bill is allowed to be read as an 
affidavit on the part of the paintiff, and; if upon the whole case, 
the matter is left in doubt, the injunction will be continued until the 
hearing, so as to give the plaintiff a chance to support his allegations 
by proof before a thing, the consequence of which is irreparable, 
will be allowed to be done.” 

Apply the principle thus announced to this case: The defendant, 
Benjamin Mace, admits he took the slaves into his possession as the 
administrator of his father, but denies that they were his property. 
Whether upon the hearing, he can avail himself of such a defence, 
we are not now called on to decide: it is sufficient for our present 
purpose, that he has raised the question. It throws the case into 
a state of doubt. So, also, as to the division: whether it ever took 
place, we have no means to ascertain. The bill charges that the de- 
fendant is generally regarded as insolvent, except the interest he may 
have in these slaves: that he threatens to run them from the State, 
or to sell them, if any one sets up a claim to them. The latter part 
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of this allegation he does not answer, and as to the first part, his 
language is, “but he denies his insolvency, or that his condition, as 
to property is such as to be any matter of concern, inasmuch as 
he has paid and settled with complainants, years ago, for every cent 
that he owed them, and that he owes and is accountable to them 
for nothing.”—It is too evident that the answer is evasive as to 

his insolvency, and altogether silent as to his threat of running the (8) 
slaves out of the State. In the cases of McDaniel v. Stoker, 40 N.C. 

274, and Griffin v. Carter, ibid 413, 1b was held that, on a motion 
to dissolve an order, restraining a defendant from running slaves out 
of the State, that the bill might be read as an affidavit, and as it 
appeared, taking the whole together, that the question was doubtful, 
inasmuch as the slaves were within the control of the Court, they 
should be kept so until the final hearing. 

Our case is a stronger one than either of the two last, referred to. 
Here the defendant, Benjamin Mace, gives no answer to the alle- 
gation of the threat and palpably evades the charge of insolvency. 
The defence of Henry Mace is so mixed up with that of Benjamin, 
that the latter has adopted his answer to a certain extent as his. 
It must share the same fate. He sets up the alleged settlement which 
is denied by the bill: there is, then, oath against oath, and there 
is no power in the Court, on the present question, to decide it. Hiatt, 
if not a necessary party, is properly made one. He has knowingly 
mingled in the strife between these parties, and by means, strongly 
suspicious, has got into his possession one of the slaves to wit, Nathan. 
He is, therefore, properly a party defendant. 

There is another principle involved in this case, which shows that 
the injunction ought to ibe continued to the hearing. In one part 
of the answer, the defendant admits that he took possession of the 
slaves as to the property of his father, as his administrator, but he 
denies that he is bound to acount for them as he, many years ago, 
settled with complaints and paid them all they were entitled to of the 
estate, and pleads the receipts given by them. It is a rule in equity 
that where a defendant in answer to an injunction bill admits the. 
equity charged in the bill, but brings forward a new fact in avoidance 
of it, the injunction must be continued to the hearing. Strong v. 
. Menzies, 41 N.C. 544. Deaver v. Erwin, 42 N.C. 250. 

Several other matters of defence were set up in the answers, and 
others urged in the argument before us, but none of them came up = (9) 
before us upon this investigation. When the cause is heard, the 
Court will then decide whether length of time, or want of proper 
parties or multifariousness, will protect the defendant. 
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The injunction and sequestration ought to have been continued 
until the hearing, and the order for their dissolution must be revers- 
ed. This opinion will be certified. Defendants must pay the costs 
of this Court. 


Per curiam. 


Decree accordingly. 
Cited: Mfg. Co. v. McHlwee, 94 N.C. 480. 


SAMUEL WEBBER AND SUSAN HIS WIFE v. BENJAMIN TAYLOR. 


Where a purchaser might see from his title deed, that his vendor had 
given less than one sixth of what he was giving for the same land, it 
was a circumstance to put him upon an inquiry, and coupled with the fact 
that there was another in possession than the person he was buying from, 
it was held that the purchaser under such circumstances had a notice of 
the prior equity of the plaintiff: sufficient at any rate to induce a Court 
to continue an injunction against defendants entry under a judgment and 
execution at law. 


AppraL from the Court of Equity of Green County, at Decem- 
ber Term, 1854. 

The appeal was taken from an interlocutory order made by his 
Honor dissolving the injunction heretofore granted, and the case pre- 
sented by the bill and answer, is sufficiently stated in the opinion of 
his Honor. 


No counsel for the plaintiffs in this Court. 
J. W. Bryan for the defendant. 


Nasu, C. J. The bill alleges that Susan Webber, one of the plain- 
tiffs, was the owner, in her own right, of a tract of land, which after 
her intermarriage with the other plaintiff, Samuel Webber, it was 
agreed between them, should be conveyed to one Spiers Witherington, 
for the purpose of being sold, and that the money arising from the 
sale, should be placed in the hands of Thomas Moore, for the sole 
and separete use of the said Susan. All of which was accordingly 
done, and the purchase money amounting to $87, was by the said 

Witherington, delivered over to the said Moore, who agreed to hold 
(10) it on the trust above stated. The bill further charges that the plain- 
tiff, Susan, purchased from Mrs. Rebecca Hart the tract of land 
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now in contest, and on which she and her husband were then living, 
and where they continued to live, and now live, for the price of $185, 
and to make up this sum, the said Thomas Moore paid over to her 
agent, M. Barret, the sum of $87 so in his possession belonging to 
the plaintiff, and she paid the balance, $48 of her own money. It 
is further charged that the plaintiff, Samuel, being indebted to one 
Edward Carman, in the sum of $30, the land was, with her consent, 
conveyed to him, she joining in the conveyance. That though the 
deed was absolute on its face for the full sum of $135, it was in- 
tended only as a security for the money due him, Carman, and that 
no money was paid; that she offered, subsequently, to pay to him 
the amount of his debt, and demanded a reconveyance which he 
declined to make. Subsequently, Carman conveyed the land to the 
above named Thomas Moore for $30, which she paid him, but he 
refused to reconvey it to the plaintiff unless she would consent to 
pay to him a debt of $50 due to him from the plaintiff, Samuel. 
A reconveyance from Moore was demanded, with an offer to pay 
him the sum he claimed, which he refused, and afterwards, in De- 
cember 1852, sold and conveyed the land to the defendant for the 
sum of $200: and the plaintiffs charge, that Taylor, at the time of 
his purchase, had full notice of their equitable title. From him a 
reconveyance was demanded. They further show that the defendant 
has instituted a suit in ejectment, and recovered a judgment, as 
they could make no defence, and threatens to turn them out of 
possession. An injunction issued according to the prayer of the bill. 

The defendant admits his purchase and the amount paid, but al- 
ledges he is a purchaser without notice of the equity which the plain- 
tiffs’ claim, and without any knowledge of the alledged promises of 
Carman or Moore. He admits that at the time he purchased the land, 
he knew that the plaintiffs were living on it, but he supposed and _ 
believed that they were living there as the tenants at will of (11) 
Thomas Moore. | 

Upon the coming in of the answer, the injunction was dissolved, and 
the plaintiffs appealed to this Court. 

The deed to Carman from the plaintiff, was executed in October 
1850. 

Our sole inquiry, at present is, whether there is error in the inter- 
locutory decree dissolving the injunction. The equity of the plaintiffs 
claim, rests upon the alleged knowledge of the defendant of its ex- 
istence at the time of his purchase. It is a rule of Equity that a pur- 
chaser, taking with notice of a prior equity, takes subject to that 
equity, for he shall be assumed to have contracted for that only, which 
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the owner could honestly transfer, namely, his interest, subject to the 
equity, as it existed at the time of the notice. Thus a purchaser from a 
trustee with notice, becomes himself a trustee. This is a well known 
principle of equity jurisprudence, and is not questioned in this case. 
The only difficulty, some times, is, in ascertaining what degree of in- 
formation will amount to notice. It is not essential that the notice 
should be given to the party himself, notice to his agent is sufficient. 
Where it is by actual information, there can be no difficulty, or where 
the purchase is made during the pendency of a suit. But it is not 
necessary, in order to charge a purchaser, that he should have actual 
information of the equity. He may be affected with notice by infor- 
mation of the existence of any fact or instrument, relating to the 
subject matter of his contract, which, if properly enquired into, would 
have led to its ascertainment. For instance, says Mr. Adams, p. 158, 
“af the defendant purchases land which he knows to be in the occupa- 
tion of another than the vendor, he is bound by all the equities of 
the party, who is in the occupation. So, if he knows of any instrument 
forming directly or presumptively, a link in the chain of title, he will 
be presumed +o have examined it; and therefore, to have notice of all 
other instruments or facts, to which an examination of the first could 
have led him.” Whatever, in fine, is sufficient to put a person on in- 
quiry, in relation to prior equities, is considered in equity, equivalent 

to notice. Hawley v. Cramer, Cow., 717, Pearson v. Damel, 22 N.C. 
(12) 360; Benzien v. Lenoir, 16 N.C. 225. Let us apply these principles 

to the case before us. The defendant is charged with being a pur- 
chaser, with notice of the prior equity of the plaintiff. The bill charges, 
that at the time the plaintiff Susan, made her purchase of the land from 
Mrs. Hart, the plaintiffs were in the actual possession of the land, and that 
they so continued, up to this time. The defendant admits that when 
he made his purchase, he knew the plaintiffs were so in possession, 
“but that he thought and believed they were there as tenants at will 
to Moore.” This brings him expressly within the operation of the 
principle, as stated by Mr. Adams. Here was an occupancy of another 
than his vendor, Moore. Why did he not enquire upon what ground 
or title they held their occupancy? He gives us no reason why he 
believed: them tenants at will of Moore. Why tenants at will rather 
than tenants for years? The latter is far more frequent than the 
former. Was it the relation of moragagor and mortgagee that sug- 
gested that species of tenancy? But again, it is alledged in the bill, 
that the conveyance from Carman to Moore, set forth the considera- 
tion money to be $30: this is not denied in the answer. That was the 
title deed of Moore under which he claimed the land; it was not a 
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link in the chain, it was the chain itself. Equity, therefore, will pre- 
sume that he did examine it. He there saw that Moore had given but 
thirty dollars for a tract of land, which he was selling to him for 
more than six times that amount; and, at the same time, he knows that 
others are in actual occupancy of the premises. This is not negligence, 
which in itself is not notice, nor is it fraud, but it is strong evidence 
of it: so strong, that nothing in the answer repels 1t. We are driven 
to the conclusion, that though the defendant, Taylor, may not have 
had actual information of the alledged prior equity of the plaintiffs, 
the circumstances were such as to put him on enquiry, which 1s con- 
sidered in Equity as equivalent to notice. 

With the equities set forth in the bill, we have at present, nothing 
to do; they are charged in the bill and not denied in the answer. The 
defendant rests his defense, in the present enquiry on his being a 
purchaser for a valuable consideration without notice. Being of (18) 
opinion, that the defendant is a purchaser, with notice of whatever 
equities were in the plaintiff, Susan Webber, his Honor erred in dissolving 
the injunction. 

The injunction must be continued to the hearing, when the parties 
will be put to their proof. 

The interlocutory order is reversed, and the defendant must pay 
the costs of this Court. This opinion will be certified to the Court of 
Equity of Greene County. 


Per curiam. 
Decree accordingly. 


Cited: Sc 58 N.C. 36; Hawkins v. Everett, 58 N.C. 45; Edwards 
v. Thompson 71 N.C. 179; Heyer v. Beatty 83 N.C. 289; Bost v. 
Setzer 87 N.C. 191; Patterson v. Mills 121 N.C. 268; Grimes v. An- 
drews 170 N.C. 524; Ins. Co. v. Dial 209 N.C. 351; Perkins v. Langdon 
237 N.C. 165. 


RICHARD BRADLEY anp OTHERS v. MARY M. GIBBS anp OTHERS. 


The office of a codicil ordinarily, is to vary, by adding to or taking from 
a will, but not wholly to supplant it. 

In construing a codicil in reference to the will, the leading and control- 
ling object is, as it is in construing the will itself, to ascertain the inten- 
tion of the testator. 
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_ Cause removed, by consent, from the Court of Equity of New Han- 
over County. 

The bill was filed by the executors of Robert Gibbs, to obtain the 
advice of the Court as to the purport and meaning of the will of their 
testator, and the codicil thereto appended.—The portion of the will 
on which the question arises, is as follows:— 


Seventh. “After the payment of all my debts as aforesaid, ‘I will 
‘and desire that all the rest and residue of my estate of every kind, 
‘shall be divided into nine equal parts, of which my beloved sons 
‘Philip H. Gibbs, Robert W. Gibbs and George McK Gibbs, shall 
‘draw and be entitled to one share each: the remaining six shares to 
‘be kept together in the possession of my beloved wife, for the sup- 
‘port of herself and her children, and to be divided off to them when 
‘and as she may find it convenient to do so.” 

To the will is added, of the same date, a codicil which is as fol- 
(14) lows: “The several shares which shall fall to my daughters in the 
division ‘of my property, I give, devise and bequeath to my 
‘friends and relatives, Richard Bradley, William B. Gibbs and Robert W. 
‘Gibbs, and to the survivors of them and to the heirs, executors and admin- 
‘istrators of such survivors, in trust for the sole and separate use of my 
‘daughters, free from all dominion and control of any husband or hus- 
‘bands which they or either of them have now, or may hereafter have, 
‘and of all and all manner of responsibility for their debts: and I 
‘do hereby will and direct, that it shall and may be perfectly discre- 
“ionary with the trustees, herein named, either to suffer and permit 
‘all, or any of my said daughters, or all or any of their husbands to 
‘have the possession, and receive, use and enjoy the rents, issues and 
‘profits of the property allotted to them, or else to retain the manage- 
‘ment and control of the same in their hands and pay over annually, 
‘the hire and profits thereof, to my daughters or their husbands.” 


The executors submit, that having paid all the debts of the estate, 
the only remaining duty they have to perform, is to pay over the 
surplus of the estate to the persons entitled thereto: but from the ap- 
parent conflict between the will and the codicil, they are at a loss, 
and pray the advice of the Court whether they are to deliver the 
property over to the widow for her to dispose of as she thinks proper, 
or whether they are to deliver the same to the trustees for the benefit 
of the daughters as provided in the codicil? 

The daughters answer, submitting to the direction and advice the 
Court may give. 

The widow, Mrs. Gibbs, insists that, by the true and proper con- 
struction of the will and codicil, the executors are required to deliver 
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the property to her for her support, and for her to give off to the 
daughters as she may choose, and that when thus given off, the pro- 
visions contained in the codicil attach, and not before. 

The cause was set for hearing upon the bill, answers and exhibit, 
and sent to this Court. 

No counsel appeared for the plaintvffs. 

W. A. Wright for the defendants. 


Barriz, J. The sole question presented for our consideration 
by the pleadings is, to what extent the disposition made of the res- (15) 
idue of his estate by the testator, in the second clause of his will, is 
effected by the codicil which he annexed thereto. The widow contends that 
the shares to which her daughters are entitled under the said clause, and 
which are thereby directed to be kept in her possession, for the sup- 
port of herself and her children, until she shall find it convenient to 
divide them off, were not intended by the codicil to be taken from her 
immediately and invested in the trustees therein named for the pur- 
pose therein declared, but: were to be so invested for such purposes, 
whenever she should think proper to divide them off. The executors 
say that a contrary construction of the operation and effect of the 
codicil had been suggested, and they seek the advice of the Court upon 
the question thus raised. We have no hesitation in saying that the 
construction contended for by the widow, is correct. A codicil is a 
supplement to a will, or an addition made by the testator, and annex- 
ed to one, to be taken as a part of a testament, being for its explana- 
tion or alteration, or to make some addition to, or subtraction from 
the former disposition of the testator. 2 Black. Com. 500: Williams 
on Ex’rs. 8. Hence it is said that a codicil may vary, by adding to or 
taking from the will, but is not wholly to supplant it. Jarman on Wills 
160. In construing a codicil in reference to the will, the leading and 
controlling object is, as it is in construing the will itself, to ascertain 
the intention of the testator. So far as a purpose to vary the will, 
either by adding to or subtracting from it, can be discovered, that pur- 
pose, if a lawful one, is to be carried out, but the intention of the testa- 
tor, as declared in his will, is not to be varied further than 1s neces- 
sary to carry out such purpose. In the will before us, the codicil was 
written on the same day on which his will was executed, and was in- 
troduced under a nota bene. The testator seems to have reflected that 
under the will which he had just published, the shares of the residue 
of his estate to which his daughters would become entitled, might 
come to the hands of their husbands and be spent by them, or be (16) 
liable to the payment of their debts. Against that result, he deter- 
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mined to provide, by annexing to his will the codicil in question, by which 
he directed the shares of his daughters to be vested in trustees for 
their sole and separate use. We cannot see that he had any other 
object in view, and we feel almost sure, that if he had desired his 
daughters shares to be taken from the possession of their mother, be- 
fore she should find it convenient to divide them off, he would have 
expressed himself to that effect in plain language, instead of leaving 
it as a matter of mere conjecture. A decree may be drawn in accordance 
with this opinion. 


Per curiam. 
Decree accordingly. 


EDMUND McQUEEN anp JAMES H. McQUEEN, EXECUTORS, Vv. 
JAMES S. McQUEEN anp OTHERS. ca * 


Where a father in his will alludes to an expectancy that the children born 
to him of one marriage had of a legacy from their maternal grandfather, 
and provides that should these children get property from this source, it 
was to be divided in certain proportions between all his children, (includ- 
ing those of another marriage) and postpones the division of his own 
property for two years, and within that time property does come to these 
children by the death of their grand father, held that this is a case coming 
within the principles that constitute the doctrine of election. 


Where the persons put to an election by a bequest, are infants, the 
Court will order a reference to the master to enquire concerning the rela- 
tive values of the two interests, and will direct the election to be made of 
that, which shall appear the more advantageous for them. 


Where a legacy to an infant is charged with the payment of a sum of 
money, the Court of Equity will order a reference to the master, to as- 
certain whether it will be to the infant’s advantage to accept of the legacy 
with the burthen, and will direct according to such ascertainment. 


Cause transmitted from the Court of Equity of Richmond County, 
at the Spring Term, 1854. 
The executors of Archibald McQueen filed their bill praying for 
advice and directions as to their duty in distributing the estate of 
(17) the testator under the following provisions in the will:— 


“Item 1. It is my desire that my daughters and sons shall re- 
ceive of my estate in the following proportion: my daughters to have 
three portions, and my sons two portions of all the estate not hereafter 
excepted. 
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“Item 2. Inasmuch as I expect that my children, Archibald Alex- 
ander, John Knox, Almina Diana, Julia Catharine and William Mc- 
Leod, may receive property from their grandfather, William McLeod, 
it is my wish and desire, and I enjoin it as a last request, that what- 
ever such property may be, it shall be estimated in the proportion of 
three and two, specified in the above article, so as to carry out this 
my division. | 

“Item 3. I authorise my executors, should they at any time deem 
it advisable, to sell my property at Floral College, and also my plan- 
tation at Shoe Heel, known as the McBryde place, all of which I de- 
vise to my said executors in trust for that purpose, and I direct that 
the proceeds be divided in the proportion specified in article first. 

“Item 4. (Not necessary to be set out.) 

“Item 5. It is my wish and desire, that at the end of two years 
from the probate of my will, my executors shall apply to the Court 
of Pleas and Quarter Sessions for the County of Robeson and have a 
committee appointed by the Court to make a division of my estate 
between such of my children as shall then be of age and those who are 
minors, observing the proportions above specified, giving to the adults 
their share in severalty, and leaving to the minors their estate as ten- 
ants in common, to be managed by a guardian, who I desire shall be 
appointed for that purpose as soon as practicable after the division 
1S made. %* % % * % % * % *%  * 2) 


Dated 28th of May 1851. To this will is attached the following 
codicil: 


“Tn addition to my will above, it is my desire to add the following 
items: It is my desire that whatever moneys come into the hands of 
my executors from the profits of the farm, moneys collected or negro 
hire, be applied to the education of my younger children; and it is 
my earnest desire that their education be not neglected. I desire 
that my Kingsboro’ farm, adjoining the lands of Dr. John Malloy, (18) 
be retained as a common home for my dear children, so long as 
they may think proper to remain on it: and should they leave it, that then 
it shall be the property of my youngest son, William McLeod, should 
he survive; but that he pay to his brothers and sisters one half the 
estimated value thereof, in the proportion mentioned in the first article 
of my above will; except that I desire my son, Archibald Alexander, 
to receive one hundred dollars above either of the others.” Dated 30th 
May 1851. 


Before the time arrived for the division of the testator estate, under 
his will, William McLeod, mentioned in the foregoing as the grand- 
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father of some of these children, died, having made his will, in which, 
among other things, he. bequeaths as follows:— 


“Unto my grand sons, Archibald Alexander and John Knox Mc- 
Queen, I give and bequeath my negro woman Lydia, and her four 
children, Martha, Sandy, Amanda and Leston, together with all their 
increase. I also give them my negro boy John. Unto my grand children, 
Almina Diana, Julia Catharine and William McLeod, I give my negro 
woman Sarah and her child Henry, with their future increase. Also, 
my negro woman Eliza, and her daughter Mary.” 


The testator, Archibald McQueen, was married three times. James 
S. and Flora. Bunting are the issue of his first marriage, and are of 
full age. His second and third wives were the daughters of William 
McLeod above named, and Archibald Alexander and John Knox, are 
the issue of one of these marriages, and Almina Diana, Julia Cath- 
arine and William McLeod McQueen, are the issue of the other, and 
are all minors. 

The questions propounded by the pleadings are sufficiently ap- 
parent from the opinion of the Court. 

The cause was heard upon the bill and answers and the two exhibits, 
(the wills) filed. 


Banks for the defendant. 
Kelly for the plaintiffs. 


Batty, J. The difficulties suggested by the pleadings as to the 
construction of the will and codicil of the plaintiffs’ testator, do not 

(19) arise so much from ascertaining what his intention is, as from de- 
termining whether it be in accordance with law. He declares in 
terms, which cannot be misunderstood, that all his property with certain 
specified exceptions, shall be divided between all his children, but in 
certain proportions between his sons and daughters, and that such divi- 
sion shall be made at a certain time. He then, after expressing the 
expectation that the grandfather of his children by his last two wives, 
(who were sisters) would give them some property, declares in un- 
equivocal language that such property is to be taken into the account 
and divided among all the children in the proportion above specified. 
The only question upon this part of the will is, whether the equitable 
doctrine of election ‘applies? and we dio not hesitate to say that it does. 
To originate this doctrine, two things are said to be essential: First, 
that the testator shall give property of his own; and secondly, that he 
shall profess to give also the property of his legatee or devisee. Adams 
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Eq. 93; Wilson v. Arny, 21 N.C. 376. The present case would be di- 
rectly within the rule, if William McLeod had died in the life time of 
the plaintiffs’ testator, so that the property which he bequeathed to 
his grand children had become theirs in the life time of their father. 
Can it make any difference in principle that the property was not ac- 
quired by the five younger children of the testator in his life time, 
though it did become theirs prior to the time fixed upon by their fa- 
ther for the division of his estate? The counsel for the younger chil- 
dren contend that it does make 1a difference, and for it cites the case of 
Owen v. Owen, 45 N.C. 121. The argument is, that the testator can- 
not assume to dispose prospectively of property which may or may 
not become vested in his legatees or devisees, so as to put them to an 
election. But we think that the principle upon which the doctrine of 
election is founded, will apply to that case as well as any other. It 
is this, ‘that one who takes a bounty under an instrument, 1s under 
an obligation to give effect to the whole instrument, or rather that the 
donor intended that he should not enjoy that bounty if he disappointed 
that bestowed on another in the same instrument.” The case of 

Owen v. Owen, instead of militating against, rather confirms this (20) 
view. The decision was, that as a period for the division of his 
property between his wife and children was fixed by the testator, the 
Court could not postpone that division for an indefinite period to await 
the uncertainty, whether one of the children should get any property from 
her grand father, who was then living. The Court abstained indeed from 
expressing any positive opinion upon the effect which the daughters getting 
property from her grandfather might have produced, but from the 
manner in which they expressed themselves, it may at least be in- 
ferred, that they thought it would have been taken into account, had 
she received it before such division was required to be made. 

That the parties who are required to elect in this case are infants, 
will not prevent an election from being decreed. Robertson v. Stephens, 
36 N.C. 247. The Court will in such cases refer it to the master to 
enquire and ascertain the value of both interests, and then direct 
what election shall be made. Adams Eq. 96. Gretton v. Howard, 1 
Swan’s Rep. 409. 

The second and only remaining question arises upon the codicil. 
There can be no doubt of the power of the testator to provide for the 
disposition of his Kingboro’ farm in the manner specified. It is ad- 
mitted by all the parties, that it has been abandoned, and will never 
be occupied again as a common home. Were the parties all adults, 
there could be no question ‘but that William McLeod McQueen would 
be entitled to take the farm upon paying one half of its estimated 
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value to his brothers and sisters in the proportion mentioned. But as 
minors cannot make any ladmission to their prejudice, a reference must 
be made to ascertain the facts, and enquire whether it would be to 
the advantage of the minors to occupy the farm as a common home? 
A decretal order may be drawn in accordance with this opinion, and 
the cause will be retained for further directions upon the coming in of 
the report. | 


Per curiam. 


Decree accordingly. 


Cited: Flippen v. Banner, post, 454; Robbins v. Windley, 56 N.C. 288; 
Lovett v. Stone, 239 N.C, 213. | | 


(21) 
KATY MILES v. MELTIA MILES. 


Under the fifth section of the act of Assembly eoncerning “Divorce and 
Alimony,” (Rev. Stat. ch. 39, sec. 5,) a cause cannot properly be sent to the Su- 
preme Court, until the material facts charged, shall have been found by the ver- 
dict of a jury. 


Perrrion ror ALImMony transmitted from the Court of Equity of Stan- 
ly County, at the Fall Term, 1854. 
The case sufficiently appears from the opinion of the Court. 


J. H. Bryan and G. C. Mendenhall for the plaintiff. 
No counsel appeared for the defendant. 


Pearson, J. This is a petition in Equity, under the 8rd sec. of the 
29th ch. of the Revised Statutes, by a wife, for alimony. 

The plaintiff alleges that her husband “frequently offered personal 
violence to your petitioner, and wholly abandoned and deserted his 
family, who were in great poverty and distress for the necessaries of 
life,” “that your petitioner and her husband have not lived together 
as man and wife for the past six years, and have not so much as spoken 
to each other for the past two years, all of which is without any just 
cause on his part.” She then alleges that her father has lately died in- 
testate, whereby she has become entitled to a distributive share of his 
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estate. The administrator is made a party, and the prayer is for ali- 
mony, and that her husband be enjoined from receiving the distributive 
share. The administrator answers and submits to an account. The hus- 
band answers ‘and denies that he ever offered personal violence to the 
plaintiff, or that he abandoned and deserted his family; on the con- 
trary, he alleges that she is a lazy, dirty woman, and although able 
bodied, and in good health, so far from working to assist him in sup- 
porting the family, she wasted his hard earnings; and when he hap- 
pened to be taken sick while working from home, and was confined 
for many weeks by a dangerous disease, instead of coming to see him, 
she took occasion to desert their home, and after his recovery, she re- 
fused to come back and live with him, and actually refused to 

speak to him on several occasions, when he sought an interview (22) 
with the hope of bringing about a reconciliation. 

There was replication, commissions and depositions taken on both 
sides, and the cause was then set for hearing, and transferred to the 
Supreme Court for trial by consent. 

The cause is not properly in this Court. In the 5th sec. of the sta- 
tute, “Divorce and Alimony,” it 1s provided that in all suits com- 
menced under this act, the material facts charged in the petition, 
shall be submitted to a jury, woon whose verdict, and not otherurse, 
the Court shall decree; any rule or practice to the contrary notuith- 
standing.” So, a cause of this kind, cannot be heard except upon the 
issues found by the verdict of a jury; of course it cannot be set for 
hearing except upon petition, answers and the issues found: and the 
order setting it for hearing upon the petition, answers and proofs 
taken, was improvidently made. So the cause was not in a condition to 
be transferred to this Court for trial, and must be remanded to the 
end that the parties may proceed ‘as they may be advised. 

Perhaps, it is proper to call the attention of petitioner’s counsel to 
the fact, that there is no allegation of “the three years residence of 
the parties in this State.” And there may be a question whether a 
wife can sue for alimony under the 3d sec. of the statute, unless she 
also prays for a divorce from bed and board. There is no allegation 
that the husband is an habitual drunkard or spendthrift, to bring the 
case under the 4th sec. 


Per curiam. 
Decree. 
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A. C. FREEMAN v. FANNY MOSES anp OTHERS. 


Where a contract in writing, made in contemplation of marriage, and 
signed by the intended husband and wife, does not expressly exclude the 
intended husband, but gives him a joint use in the property with the in- 
tended wife during her life, she is not such “a free trader” as to make 
her bond obligatory on her in Equity, although the debt was contracted 
upon the faith of the property contained in the settlement. 


Cause removed from the Court of Equity of Stanly County. 
The deed, upon the construction of which this case rests, reciting 
that a marriage was about to take place between Frances Adder- 
(23) ton and Amram Moses, and that the intention of the parties was to 
have the estate of the wife, real and personal, settled and secured 
to her, so that is should not absolutely and exclusively vest in the said 
Amram by virtue of the intended marriage, conveyed to the defendant 
Harris, as trustee, all the estate and property of the said Frances, consist- 
ing of land, negroes and other personal property: in trust, however, that 
in the event of the said marriage taking place, “the before mentioned 
property shall return to their possession and be enjoyed ‘and used by 
them during the natural life of her, the said Frances,” and further, 
“that in ease the intended husband should survive, the property should 
go to the heirs at law and distributees of the said Frances.” On account 
of ‘a supposed defect in the title of the trustee, from the want of regis- 
tration, this deed was treated as invalid by the other creditors of 
Moses, and all the personal property was sold to satisfy executions 
obtained against him. The land, however, was believed to be protected 
under the act of Assembly, and was still in the possession of Mises 
and wife. 

The plaintiff, in his bill, recites the above facts, and alleges that 
Mrs. Moses was the principal in a bond to one Earnhardt, and that 
he, at her instance and request, and relying on the separate estate 
thus secured to her by deed, signed the said note to Earnhardt as 
surety, which was also signed by Moses; that he has been compelled 
to pay the money to Earnhardt, and he prays that he may be reim- 
bursed out of the land still in the possession of Moses and his wife. 

The defendants answered, and proofs were taken, but as the case 
turns upon the construction of the marriage settlement, it is not deem- 
ed important to set the same out at large. 

The cause was set down for hearing, and sent to this Court by con- 
sent of parties. 


H. C. Jones for plaintrff. 
G. C. Mendenhall for the defendants. 
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Nasu, C. J. The bill is filed to subject the property of the defend- 
ant, Mrs. Moses, to the payment of the bond set forth in the plead- 
ings. Mrs. Moses is a married woman, and was so at the time she (24) 
signed and executed the bond; and the whole question may be put 
upon the proper construction of the marriage settlement which was ex- 
ecuted by Mrs. Moses and Amram Moses, before their intermarriage. The 
plaintiff contends that by that instrument, the whole of the property 
of Mrs. Moses, then Mrs. Adderton, both real and personal, was con- 
veyed to Mr. Harris, one of the defendants, to hold for her sole and 
separate use. The wording of the deed of trust is peculiar. It recites 
that a marriage was about to be consummated between Fanny Adder- 
ton and) Amram Moses; it then proceeds, “and whereas the said 
Frances is desirous of having ther estate, both real and personal, set- 
tled and secured in manner and form herein after mentioned and more 
particularly described, so that it shall not absolutely and exclusively 
vest in the said Amram by virtue of the marriage,” ete. In setting out 
the uses of the deed, it proceeds “in trust, nevertheless, that in the 
event of the aforesaid marriage, between the said Frances and Amram, 
the before mentioned property shall return to their possession, and be 
enjoyed and used by them during the natural life of the said Frances, 
if the said Amram should survive her, the said Frances.” It then pro- 
vides for the disposition of the property should Amram survive her; 
which Amram covenants to perform. Does the deed convey to Mrs. 
Moses a separate estate to her own separate use in the property con- 
veyed? We think it does not. The question here is not whether a feme 
covert, to whom property is conveyed to her own separate use, can 
so bind herself as to subject her separate estate: of that we do not 
enquire. There can be no doubt that the debt sought to be enforced 
against the property was ‘contracted, so far as Mrs. Moses is concerned, 
upon the faith of it. Still the question recurs, did the conveyance or 
settlement constitute her a free trader? Unless it does, the obligation 
is inoperative and void as to her: she had no power to bind herself. 
No words of art are necessary to secure property to the sole and sepa- 
rate use of a married woman: it is the intention of the parties to ex- 
clude the husband which ought to govern: but this intension must be 
clearly and unequivocally expressed. The husband cannot be de- 
prived of his jus marits “without plain recorded words or necessary (25) 
implication.” Rudisell v. Watson, 17 N.C. 480. See also, Ashcraft v. 
Inttle, 39 N.C. 238. It will not do to guess.—There is nothing in this settle- 
ment to show that the property embraced in it was intended to be 
conveyed to the sole and separate use of Mrs. Moses to the exclusion 
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of her intended husband: the contrary is apparent. In the preamble, 
the intention is expressed to be for the purpose of preventing Amram 
Moses from having the absolute and exclusive right to it. So far then, 
from the intention being, as gathered from these words, to secure 
the property to the sole use of the wife, to the exclusion of the future 
husband, it secures to him a joint use with her. 

But the operative part of the deed, where the uses are declared, leave 
no doubt upon the subject. If the marriage does take place, the proper- 
ty is to return to them (the said Frances and Amram) and be enjoyed 
and used by them during the natural life of Frances. An interest in 
the property during her life is secured to her husband, and she has 
not a sole and separate use in fit. She is not a sole trader, and the bond 
sought to be enforced against her, is, as to her, void. Supposing this 
doctrine to apply to personal property, as this bill seeks to subject 
the land of Mrs. Moses, it is not within the operation of the rule. The 
bill dismissed with costs. 


Per curiam. 
Decree accordingly. 


HEMAN H. ROBINSON ADM’R v. DAVID LEWIS. 


A petition to rehear a cause in this Court, is too late after a decree 
has been signed and passed. 

Pearson, J. Where two years have elapsed after the forfeiture of 
mortgaged personal property, the right of redemption is barred, although 
the mortgagor died before the forfeiture, and suit was brought within two 
years from the appointment of an administrator. 


Petition filed at this Term, upon notice to the defendant, to rehear 
a cause decided at December Term, 1852, of this Court. (45 N.C. 58.) 


Troy for the plaintrff. 
D. Reid for the defendant. 


Pearson, J. The decrees of this Court are not enrolled, but are 
(26) recorded, which is allowed to have the same effect, and the decree 
| +s considered to be enrolled as of the Term at which it is passed. 
American Bible Society v. Ex’rs of Hollister, ante 10. In the petition to re- 
hear, Moye v. May, ibid 84, the decree had not been signed and passed, 
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and it is said, “if that had been done, the petition would certainly have 
come too late’: and a doubt is intimated whether, when the decision 
is, simply, that the bill be dismissed, ia decree to that effect will not 
be considered as having been signed and passed at the Term when 
the case is decided, although in fact it was not signed and passed. 

In this case, the decree was in fact signed and passed at December 
Term, 1852, and the petition was not filed until December, 1853: So 
it certainly came too late, and must consequently be dismissed. 


Per curiam. 
Decree accordingly. 


As the case was not argued for the plaintiff on the hearing, I will 
notice the objection taken by his counsel on the argument of the peti- 
tion to rehear the part of the decree which is made the subject of com- 
plaint, that is, that the plaintiff having failed to perform the condition, 
and having omitted to file his bill to redeem for the space of two years 
_afiter the forfeiture, is barred of all claim in Equity, notwithstanding 
the mortgagor died a few days before the forfeiture, and the plaintiff 
did not administer upon his estate until nine months afterwards. 

The position taken is, that the two years did not commence to run 
until the plaintiff was appointed administrator, and the argument to 
support it is, “the statute of limitations does not begin to run against 
an administrator until the time of his appointment, if the cause of 
action did not accrue in the life time of the intestate; here the for- (27) 
feiture did not take place in the life time of the mortgagor, there- 
fore the statute did not begin to run until the appointment of an admin- 
istrator.” This is a non sequitur. 

The statute of limitations in regard to bringing actions, fixes on the 
time when the cause of action accrues as the time when the statute 
shall begin to run. If the cause of action accrues before the death of 
the party, the statute begins to run, and there is no proviso to stop 
it, except in cases of reversal or arrest of judgment; extended by con- 
struction to non-suits, and to cases where an action is pending at the 
time of the death of the plaintifl, and a new action is commenced with- 
in a year (2 Saunders Rep. 68, note), and cases where new promises 
are made. This gives rise to the general rule, “where the statute begins 
to run it continues to run.” But where the cause of action accrues after 
the death of the party, the Courts adopted the construction that the 
statue did not begin to run until there was a personal representative, 
upon the idea that a cause of action could not accrue until his appoint- 
ment, because “a cause of action cannot exist unless there be also a 
person in existence capable of suing.” Murray v. East Ind. Co., 7 Eng. 
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C. L. Rep 66. The Courts were the more inclined to this construction 
by reason of the proviso above alluded to, and the proviso in favor of 
persons who were infants, femes covert, etc., when the cause of action 
accrued. | 

It has since, oftentimes, been said that this loose construction has 
given rise to much litigation which it was the intention of the statute 
to bar 

The statute of limitations now under consideration, fixes on the 
time of forfeiture as the time when the statute shall begin to run: this 
time is set out in the mortgage deed. The mortgagor has a legal right 
to have back the estate by performing the condition at any time be- 
fore or on that day. If he neglects to do it, and happens to die a few 
days before the time of forfeiture, there is no conceivable ground upon 
which the forfeiture can be postponed until the appointment of a per- 

sonal representative: or upon which to justify a construction by 
(28) which the statute is not to begin to run from the time of the for- 
feiture. There is no proviso or saving clause in the statutes to aid 

the suggestion. In truth, the negligence 1s greater where he fails, during a 
long time, to perform the condition and dies a few days before the fortfei- 
ture, than if he had died a few days after the mortgage was executed. 

The distinction between the two statutes is clear: the time in one 
is uncertain, and is left to depend on circumstances: in the other, it 
is certain and absolute. It may be remarked, also, that this statute is 
addressed directly to Courts of Equity as a bar to the equity of re- 
demption, and does not depend on any analogy drawn from the sta- 
tute limiting the time for bringing actions at law. 


CHARITY anp MARGARET KISER v. JOHN KISER. 


A bequest of slaves to C. (a married woman) and after her death, and 
the death of another, to fall to her heirs, there being nothing in the con- 
text to vary the meaning of the language from its legal purport, was held 
to be within the rule in Shelley’s case, and to give the absolute property to 
the husband of C. 

The word heirs, when applied, in a will, to personal property, means those 
who take by law or under the statute of distributions. | 


Cause removed from the Court of Equity of Forsythe County, at 
the Fall Term, 1854. 

The bill in this case, was filed to prevent the defendant from send- 
ing the slaves in question, beyond the limits of the State. The slaves 
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having been seized under a writ of sequestration, the defendant gave 
bond for their forthcoming, and at the return term of the writ, filed 
his answer, claiming the right of property in these slaves. The only 
question in the case, arises out of the fifth clause of the will of Casper 
Stoltz, under which both plaintiffs and defendant claim title to the 
property, which is fully set out in the opinion of the Court. The cause 
was set for hearing on the bill, answer and exhibit, and sent to this 
Court by consent. 


No counsel appeared for the plaintiffs in this Court. 
Muller for the defendant. 


Pearson, J. Casper Stoltz bequeathed as follows: “Fifthly, I will 
and bequeath unto my daughter Christina, that married John 
Kiser, a negro girl by the name of Mariah and her increase, and (29) 
the plantation on which they now live, by said John Kiser giving 
by beloved wife twenty bushels of corn and one good four horse load of 
hay per annum, as long as she lives, and at the death of them, said negro 
girl and her increase, to fall to the heirs of my daughter Christina.” 

Christina is dead, leaving two children, who are the plaintiffs and 
her husband, who is the defendant: The question is, are the children 
entitled, as purchasers, under the limitation over? Or did the title to 
the negro woman vest absolutely in Christina, so as to pass to her 
husband? 

It is settled that the “rule in Shelly’s case” applies to personal prop- 
erty, and we can see nothing to take this case out of its operation; 
Christina took at least a life estate, and by the same gift a limitation 
is made to “her heirs,” consequently, they are words of limitation and 
not of purchase. An examination of the whole will shows nothing to 
justify the construction that “heirs” is used in the sense of “children’’: 
If such was the testator’s intention, it is to be regretted that he did 
not use words proper to express his meaning, instead of using words 
that have a settled legal signification to the contrary. 

Our attention was directed to the fact that the limitation over, was 
“at the death of both of them,’ and it is suggested to be doubtful who 
was meant It is evident that Christina was one of the persons meant, 
because the first estate is given to her, and the limitation over it is to 
her heirs: Whether her husband or her mother was the other person 
meant, can make no difference: it only shows that the estate given to 
her was not only for her own life, but for the life of another also.—It 
is settled that the intervention of a life estate to .a third person, does 
not prevent the application of the rule; of course, giving the first taker 
a greater estate than for his own life cannot have that effect. 
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Our attention was also directed to the fact, that in regard to the 

“plantation,” no limitation over is made; so, Christina took that abso- 

lutely, and it is suggested that the limitation over, in regard to the 

(30) negro, shows that the intention as to her, was different, and that 

the testator did not intend to give her also absolutely to his daugh- 

ter. This may be so; but it does not show that the testator used the word 

“heirs” in the sense of children, which is necessary, in order to prevent 
the application of the rule. 

When applied to real estate, the word “heirs” means those who take 
according to the rules of descent, and if a gift be made so as to pass 
the same estate to the same persons as would pass by descent, the rule 
applies, and they are held to take by descent notwithstanding an ex- 
pressed intention, that they should take as purchasers. 

Upon the same principle, if one in England devises to his eldest son, 
the same estate that he would take by descent, he is held to take as 
heir and not as devisee. Both rules being founded, not upon the ques- 
tion of intent, but upon the policy of preventing fraud. 

“The word ‘heirs’ is not appropriate in the disposition of personal 
property, and when used, in reference to it, means those who take by 
law or under the statute of distributions; this is the rule when there 
are no other words to give it a different meaning.” Corbett v. Corbett, 
ante, 117, 2 Wm’s on Ex’s, 729. 

So, if the testator meant by making the limitation over, and using 
the word “heirs,” to give the same estate to the same persons, that 
they would have taken if the absolute estate had been given to the 
taker of the first estate, the rule applies—In order to prevent its ap- 
plication, words must be used, showing an intention to pass a different 
estate from that which would pass by law, or to give it to different 
persons from those who would take by law: as would have been the 
ease if he had used the word “children” instead of “heirs,” or used 
some other words showing that by “heirs” he meant “children.” 

The soundness of the rule, in regard to real estate, has never been 
questioned. If one, in acquiring land, was permitted to take an estate 
to himself for life, and have the remainder limited over to his heirs, 

so as to give them the same estate by purchase, that they would 
(31) have taken by descent, had the ancestor taken a fee instead of a 

life estate, the door to fraud would be left wide open: widows 
would be: defrauded of dower, creditors of their debts, ete. 

The propriety of the application of the rule to personal estate was 
for some time questioned, but it has been long settled, and is now an 
established rule of property which cannot be departed from. Bill dis- 
missed. 
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Per curiam. 
Decree accordingly. 


Cited: Burgin v. Patton, 58 N.C. 428; Smith v. Smith, 173 N.C. 126; 
Hartman v. Flynn, 189 N.C. 455; Yelverton v. Yelverton, 192 N.C. 618. 


MILTON H. STREATER v. BANK OF CAPE FEAR. 


Equity does not create law, but follows it. Where, therefore, a bank note, 
payable on demand at a particular place, has been lost or destroyed, no 
remedy will be afforded the owner in a Court of Equity, before a demand 
has been made for payment at the place designated. 


Cause removed from the Court of Equity of New Hanover, at the 
Fall Term, 1854. 


No counsel appeared for plaintff. 
W. A. Wright for the defendant. 


Nasu, C. J. There is no dispute between the parties as to the facts — 
of the case: The defendants issued a note or bank bill for one hundred 
dollars payable to the bearer at the branch of the said bank at Salis- 
bury. The note in the present case, had been cut into halves, one of 
which was lost, and the other half presented at the counter of the 
mother bank at Wilmington for payment, which was refused: no de- 
mand was made on the branch at Salisbury. The bill is filed against 
the mother bank at Wilmington; it cannot be maintained. 

At law, it is fully established that a promissory note, made payable 
on its face, on demand at a particular place, must be presented at that 
place before any cause of action arises to the holder. The place stands 
in the body of the instrument as a part of it, and an important part 
of the contract. It must be declared on as it appears, and so proved. 
When no place is specified where a note is to be paid, the debtor 
must seek his creditor; by specifying the place, the debtor is saved (82) 
this trouble, as he knows where to go to meet his note at maturity. 

Until a demand at the place designated, the debtor is in no default, and 
the holder has no cause of action. Bank v. Bank, 35 N.C. 75, and the 
cases there cited. This, then, is the law. Has a Court of Equity any 
power to dispense with this law? It is a maxim in Equity, that it fol- 
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lows the law, but it nowhere assumes to create law. Mr. Adams, whose 
treatise on Equity is a mine of wealth to the student, and the dis- 
penser of equitable rights, at the 30th page of the introduction to the 
work says, the principal upon which the power of a Court of Equity 
is exercised, is that of affording an effectual remedy, where the remedy 
at common law is imperfect, but not, as has been sometimes erroneously 
supposed, that of creating a right which the common law denied; and 
at page 42, he says, “Equity does not create rights which the common 
law denies.” The common law denies to the holder of a promissory 
note any right of action, until a demand is made at the place specified 
on its face—the parties have made it a part of their contract. Nor 
does this case present the principle where Equity modifies the rules 
of the law, for it applies to cases seeking a specific performance of a 
contract. The case of Allen v. Bank, 47 N.C. 23, 3, merely establishes 
the principle that where a bank note is lost, or where it has been cut 
into two halves, and one half lost, that the latter is not a destruction 
of the note, and that Equity will grant relief, upon the proper indem- 
nity; it says nothing about presentment, when specified. 

In this case, the note being on demand, distinguishes it from Nichols 
v. Pool, 47 N.C. 23. There the time of payment was certain; in this 
it is uncertain. Bill dismissed with costs. 


Per curiam. 


Decree accordingly. 


Cited: Sappenfield v. Goodman, 215 N.C. 421; M cMichael v. Proctor, 
243 N.C, 484. 


(33) 
JAMES E. NELSON v. ISAAC HUGHES. 


The act of 1812, subjecting trust estates to sale under an execution does not 
embrace mere equitable “rights,” but is confined to equitable “estates”; it 
was, therefore, held, 1st that the right to have it declared in a Court of Equity, 
that one has made an election to give up his own property, or is bound to do 
so or to forfeit a legacy, and to ask for a decree converting him into a trustee, 
is not the subject of a sale under an execution. 


2. That a right to ask for a decree converting A into a trustee for B, 
on the ground that the purchase was made with B’s money, and for his use, 
is not the subject of a sale under an execution. 
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8. A trust liable to be sold by execution under the act of 1812, by the 
sale, is converted into the legal estate, and the right to it must be asserted 
in a Court of Law, and not in Hquity. 


Apprau from a decree of the Court of Equity of Braurort County, 
at the Fall Term, 1854, sustaining the demurrer to the plaintifi’s bill, 
his Honor, Judge Caldwell, presiding. 

The plaintiff, in his bill alleges that in 1824, William 8. Black- 
ledge, by deed reciting a consideration of three hundred dollars, paid 
to him by Charles Carter, conveyed to Joseph, William, James and 
Robert Carter, in fee simple, the property in question, viz: a lot 
in the Town of Washington: that these grantees were infant child- 
ren of Charles Carter, and that they had no property whatever: 
that the consideration recited, was not in fact paid by Charles Car- 
ter, who was entirely insolvent, but was paid by Sarah Carter, a 
sister of the said Charles, who permitted him and his family to re- 
side on the lot in question for four or five years after the purchase: 
that the lot then remained unoccupied for several years, until pos- 
session was taken of it by the defendant: that shortly after the 
deed was made, Robert and James Carter died under age without 
issue, leaving Joseph and William their heirs at law. 

Plaintiff further alleges that Sarah Carter died about the year 
1836, having made and published her last will and testament where- 
by “she gave all her property except the said lot and a bedstead 
to her mother for life, and after her death, to the said Joseph Car- 
ter, subject to a charge of $100, and to William Carter the lot in 
question: that Joseph Carter was appointed executor in the said 
will, who proved the same, and immediately proceeded to possess (84) 
himself of the personal estate, and out of it, to pay the debts and 
legacies of his testator: that the mother of the testator died shortly 
after the said Sarah, and that said Joseph under, and by virtue of the 
said will, took possession of the real and personal estate given to 
him upon that event, and that the value thereof greatly exceeded 
the value of half the lot in question, and even greater than the 
value of the whole: that William Carter also took possession of 
the lot under and by virtue of the will, with the knowledge of Joseph, 
and without objection from him: that Joseph never set up any 
claim or title to this lot, but preferred and elected to take the great- 
er interest given him by the will. 

The bill further alleges that the plaintiff bought the interest of 
William Carter at Sheriff’s sale, and had the same conveyed to 
him by @ Sheriff’s deed bearing date in 1845: that Joseph Carter 
died intestate, and that there being no assets in the hands of the 
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administrator, a scire facias issue against the heirs at law, upon 
which a judgment was obtained, and a fi. fa. having issued there- 
on, it was levied on this town lot, and the interest of Joseph Carter 
was sold and conveyed by the Sheriff to the defendant Hughes, who 
took possession thereof, claiming the whole estate in the same. The 
bill further charges that Hughes had notice of the premises. 

It was insisted by the plaintiff, on this state of the facts, Ist: 
That the said Sarah, having paid the purchase money for the said 
lot, the grantees in the deed from Blackledge held the same in trust 
- for her, and she could therefore dispose of the same by will. 

2. That if the said Sarah did not pay the purchase money, 
but the same was in fact paid by the infant grantees, or by any 
one as an advance for them, then, that the said Joseph and Wil- 
liam were, at the death of the said Sarah, seized thereof in undi- 
vided moieties as tenants in common; and that the said Joseph was 
bound to elect between the legacy to him in the will of the said 
Sarah and his estate in the said lot, and that he did so elect, and 
that thereby William became seized, in fee, of an equitable estate 

in the moiety of said Joseph, and that by the Sheriff’s sale and 
(35) deed, the plaintiff became entitled to that estate. 

The prayer of the bill is, that the plaintiffs title may be declar- 
ed, and that the defendant be decreed to convey his legal estate 
in a moiety of said lot to him, and put him in possession thereof, 
and for general relief. 

The defendant demurred to the bill, and the cause set for argu- 
ment on the demurrer; and upon the argument it was adjudged 
that the demurrer be sustained, and the bill be dismissed. From © 
which judgment, the plaintiff prayed and obtained an appeal to 
the Supreme Court. 


Rodman for the plaintiff. 
Donnell for the defendant. 


Pearson, J. The legal estate to the lot in controversy, was vested 
in William and Joseph Carter, as tenants in common. In any point 
of view, William had the equitable estate in one half, consequently, 
as to that half, having both the legal and beneficial estate, he had 
a full title, which passed to the plaintiff as purchaser at sheriff’s 
sale, and his remedy at law, if he is ousted from the whole, is clear. 
This half, then, may be put out of the case. But the plaintif al- 
leges, that William was also entitled to the equitable estate in the 
other half, and that it passed to him by the sheriff’s sale, and the 
object of the bill is to get a conveyance of the legal estate. 
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The equity is put on two grounds: First, that as Sarah Carter 
paid the purchase money, although the legal title was vested in 
Joseph Carter, yet, he held in trust for her, and the equitable in- 
terest passed to William by her will. Suppose this to be so, the ques- 
tion is, did William have such an equitable interest in this half, as 
was liable to be sold under execution? This question will be dis- 
posed of in connection with the other. Second, if Sarah Carter did 
not pay the purchase money, or if she intended it as a gift to 
her nephew, then the entire estate vested in William and Joseph as 
tenants in common; but as the lot is devised by Sarah Carter to 
William, and other property of much greater value is given by her 
to Joseph, William had a right in Equity, to put Joseph to his elec- 
tion, and to have it declared that Joseph had elected, or should be 
decreed, to elect, and in case he took under the will, that he should (86) 
be decreed to convey the half of the lot to which he was before en- 
titled, to William. Suppose this to be so, the question is, did Wil- 
liam have such an equitable interest in this half, as was liable to 
be sold under execution? As the case comes up on demurrer, if the 
plaintiff has an equity, in either aspect, the demurrer must be over- 
ruled. So it is necessary to dispose of both questions, and it 1s con- 
venient to discuss them together. In Thompson v. Thompson, 36 
N.C. 432, after showing that there is the same difference between 
an “estate” and a “right” in Equity as at Law, the opinion proceeds: 
“No question is made as to the distinction between an “estate” and 
a “right” in equity. The grounds of the distinction consists in the 
difference between a trust, created by the act of the parties, where 
he who has the legal estate, consents to hold it in trust for the other, 
and there is no adverse possession or conflict of claims; and a trust 
created by the act of a Court of Equity, where there is a conflict 
of claims, and the party having the legal estate holds adversely, and 
does not become a trustee until he is converted mto one, by a de- 
cree founded on fraud or the like. In the former, the cestur qut trust 
has an estate; in the latter, a mere right.” 

By the act of 1812, Rev. Stat. ch. 45, sec. 4, a trust is made liable 
to sale under an execution, in the same way as if the cestur qui trust 
hadi the legal estate; the purchaser acquires the legal estate, and the 
property is to be “held and enjoyed, freed and discharged from all 
incumbrances of the person so seized or possessed in trust, for the 
person against whom such execution shall be sued.” 

In putting a construction upon the statute, two considerations 
present themselves. The object was to put property, held in trust 
for a debtor, upon the same footing, in reference to its liability to 
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be sold under an execution, as if the debtor owned the property it- 
self. There is no reason to suppose that it was the intention of the 
law-makers, to extend the reach of an execution, in reference to prop- 
erty held in trust beyond that which it had at common law. “A 

right” to property, is not subject to execution at common law. “A 
(37) debtor must have an “estate;” consequently “a right” to have one 

declared a trustee, is not subject to execution, under the statute; 
the debtor must have a subsisting trust—an “estate” as distinguished 
from a mere “right in Equity.” _ 

Second. The statute enacts, that the purchaser shall have the 
legal estate, and shall hold the property free from all incumbrances 
of the trustee. If the trust be one created by the act of the parties, 
where he who has the legal estate, has consented to hold it in trust 
for the other, this is all well enough. But if the party who has the 
legal title, holds adversely, sets up a conflicting claim, and denies 
that he is a trustee, it would be downright injustice to take the legal 
estate from him, and vest it in the purchaser at execution sale, to 
be “held and enjoyed free and discharged from all incumbrances,” 
without giving any opportunity to contest the alleged right of the 
debtor, and before any trust has been declared to exist in his favor. 

But the concluding lines of the section relieves it from this charge 
of injustice, “freed from all incumbrances of the person so seized 
or possessed in trust for the person against whom such execution 
shall be sued.” Thus taking it for granted that there is an existing 
trust—an estate, not a mere right. 

By way of illustration, take the cases supposed in Thompson v. 
Thompson; a trustee sells land in violation of the trust, the pur- 
chaser alleges that he bought for valuable consideration without no- 
tice, but a creditor of the cestui qui trust has the land sold under 
an execution; if this right of the debtor, is liable to execution under 
the statute, the purchaser at sheriff’s sale, deprives the purchaser 
from the trustee, of the land, before it has been declared whether 
he purchased with or without notice; in other words before he has 
been converted into a trustee. So, if a trustee buys land, and it 1s al- 
leged that he used the trust money to pay for it, a creditor of the 
cestui qui trust, can have the land sold at execution sale, before it 1s 
ascertained whether the trustee misapplied the trust money or not, 
and the purchaser at sheriffs sale takes the land free of all incum- 
brances! It is clear a “right in Equity” is not liable to execution. 

There are even exceptions to the general rule, that an existing 
(38) trust, or “estate in equity” is liable to execution. A vendee who has 
paid part of the purchase money, is considered in Equity as having 
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the estate, yet this trust cannot be sold because of the manifest injustice 
of taking the legal estate from the vendor, and passing it to the pur- 
chaser. So, one having an equity of redemption is considered in 
Equity as the owner of the estate, but this trust could not be sold 
under the 4th section, and it was necessary to pass the 5th section 
which makes it liable to execution, and the 6th section which directs 
the sheriff in his deed to set forth, that the land was under mortgage, 
so as to leave the right of the mortgagee, unaffected by the sale. 

It remains to be seen whether William Carter, under either as- 
pect of the case made by the bill, had an existing trust or estate 
in Equity. Manifestly a right to have it declared by a Court of 
Equity, that one has made an election to give up his own property, 
or is bound to make an election either to do so or not to take bene- 
fit under a will, and to ask for a decree converting him into a trustee, 
and requiring him to make a conveyance, is not an estate in Equity. 
This disposes of one aspect of the case. It seems equally clear, that 
in the absence of any declaration of trust in the deed, a right to 
have it declared by a Court of Equity, that a tract of land which has 
been conveyed to A, was purchased and paid for by B, for his own 
benefit, and to ask for a decree converting A into a trustee, and 
requiring him to convey to B, is not an estate in Equity. 

To apply this to our case: In reference to the half of the lot 
now under consideration, the plaintiff alleges that Sarah Carter bought 
the lot and paid for it with her own money, and for her own use, 
and devised it to William Carter. The deed is made to Joseph Car- 
ter, and sets out no trust for Sarah Carter, but recites that the pur- 
chase money was paid by Charles Carter. Whether Sarah Carter 
paid the money is an open question; if she did so, whether it was 
not by way of loan to Joseph or Charles Carter, is an open question; 
and if she did not lend it to either, whether she did not intend, by 
having the deed made to Joseph, who was her nephew, to make a 
eiit to him, is also an open question. And yet, without having these (39) 
facts declared, the plaintiff insists on the right to prejudice the 
matter; have the lot sold under an execution against William, divest 
the legal title of Joseph, and pass it to the purchaser free from all 
encumbrances. To allow this, would bring reproach upon the ad- 
ministration of justice in any country. But it is asked, how are 
creditors to subject these “rights” of debtors to the payment of their 
debts? The reply is, as was said in Page v. Goodman, 43 N.C. 16. 
Thigpen v. Pitt, ante, 49, and many other cases. The creditors may 
have relief by filing a bill in Equity, to have the interest of their 
debtors declared, and sold under a decree. This is the proper course 
to take in regard to the alleged rights of William Carter. 
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There is another view which presents a fatal objection to the bill. 
If William Carter had such a trust as was liable to be sold under 
execution, then the plaintiff, being a purchaser at sheriffs sale, ac- 
quired the legal title, and has a clear remedy at Law, and there is 
nothing +o ask a Court of Equity for. So, take it either way, the 
plaintiff, as a purchaser at sheriff’s sale, has no footing in a Court 
of Equity. Thigpen v. Pitt, cited above. Bill dismissed. 


Per curiam. 
Decree accordingly. 


Cited: Davis v. Cotten, post, 436; Sentill v. Robeson, post, 512; 
Taylor v. Dawson, 56 N.C. 91; Chfton v. Owens, 170 N.C. 616; 
Evans v. Brendle, 173 N.C. 153. 


JAMES M. MORGAN AND WIFE v. DURANT TILLET AND OTHERS. 


There is no remedy in Equity against the heirs at law of one, who has 
violated his parol agreement to devise to ‘the complainant the land descended. 


Cause transferred from the Court of Equity of Campen County. 
Joseph Seymour, the first husband of the plaintiff, Mrs. Morgan, 
devised to her the tract of land in question. After his death, she 
was married to Isaac Tillet, the father of the defendants, and upon 
his death she was again married to the plaintiff, James M. Morgan. 
While the wife of Tillet, she joined with him in a deed for this land 
(40) to one Enoch P. Dailey, and was privily examined touching her 
willingness to execute the same; upon which occasion, she declared 
her entire willingness to do the act, and then again assented to it. 
Dailey immediately conveyed the premises to the husband. The 
consideration expressed in both these deeds is $2000, but no money 
was paid, and the real object was to transfer the land to the hus- 
band: the point of controversy between the parties is as to the terms 
upon which this transfer was made. 

The plaintiffs in their bill say that there was a parol agreement 
between the husband Tillet and this wife, that she was to have the 
land in fee simple in case she was the longest liver: that he was to 
put the improvements on it which he did, and as @ consideration for 
so doing, was to have the land, in case he survived her, and that 
such agreement was to be put in writing immediately after the mar- 
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riage: That after the marriage, her husband assured her that he 
would fulfil the contract between them by making a will in her fa- 
vor for the land which she ignorantly supposed was a proper, if not 
the only way to carry into effect their understanding, but that he 
had failed to make any will, and the land had descended to his 
heirs at law, the defendants. 

The answer denies that any such agreement was made, and in- 
sists that if any such was made, that the statute was a bar to their 
suit, and upon this they rely, as if the same had been alleged by 
way of a plea. 

There was replication to the answers: commissions and proofs, 
and the cause being set for hearing, was sent to this Court. 


Smith for Plaintiff. 
Heath for defendant. 


Pearson, J. Whether the parol agreement to reconvey the land, 
so that it should vest in Mrs. Tillet, (now Mrs. Morgan,) if she 
should survive her husband (Tuillet) which is alleged in the bill, 
could be decreed to be specifically performed, if it had been fully 
proved or admitted, notwithstanding the statute of frauds, is a ques- 
tion that we are not at liberty to decide. 

The agreement alleged is not proven. We are inclined to think, 
from the proof, that Tillet was not willing to make the expensive 
repairs and improvements, that his wife desired to be made upon (41) 
the land, and that were necessary in order to make it an elegant 
and comfortable residence, unless the title was vested in him, and that 
Mrs. Tillet consented to pass the title to him in consideration of 
his making the repairs and improvements, with an understanding, 
that he was to make a will devising the property to her in the event 
of her being the longest liver. Tillet, it would seem, violated his 
promise and neglected to make a will. There is no power in this 
Court to make one for him, or to require his heirs to do by deed, 
what he had promised to do by will: because, the very essence of a 
will is that it is “ambulatory”: a will made to-day may be revoked 
to-morrow: for this reason, the idea of decreeing a specific perform- 
ance of an agreement to make a will is not to be met with in any 
of the books; and the plaintiff’s vainly endeavor to avoid the ques- 
tion by alleging that Tillet had agreed to convey. Whereas the proof 
is, he had agreed to make his will and give the land to his wife if 
she should survive him. 


Per curiam. 
Bill dismissed. 
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JOSEPH H. SKINNER AND ANOTHER v. JOSEPH H. WYNNE AND 
H. G. SPRUILL, ADWR. 


Where the two daughters of an intestate die in the life-time of their father, 
the one leaving two children and the other one, distribution must be made of 
his estate among these grand children per capita. 

Grand children taking, in their own right, are not chargeable with advance- 
ments made to their deceased parents. 


Apprrau from the Court of Equity of Tyrreti County. 

Joseph Halsey died in the year , leaving two grandchildren, 
Joseph Halsey Skinner and Sarah Halsey Skinner, infant children 
of his deceased daughter Anne, and another grandchild, Joseph Hal- 
sey Wynne, infant child of his deceased daughter Sarah. 

Both the daughters of Mr. Halsey, died in the life time of their 
father, leaving husbands surviving them, but he had no other child- 
ren, nor any descendants of such besides the three grandchildren men- 
tioned above. 

Mr. Halsey, during the life of his daughter, Mrs. Skinner, put 

(42) into her husbands possession several slaves without any written 

conveyance, which the husband sold and made use of the money, 
without rendering an account therefor. 

He also, without writing, put into the possession of Mr. and Mrs. 
Wynne, one negro slave which he sold and made use of the money, 
without accounting for the same. 

The bill is filed by the two children of Mrs. Skinner against the 
administrator of their grandfather, and against the other grand- 
child of J. H. Wynne, praying an account and distribution of the 
estate. The bill alleges that there were no debts but those which have 
been paid off, and there is no reason for the administrator’s keeping 
the property in his hands any longer. It prays that distribution 
be made per capita. 

The answer of the administrator admits the facts above set forth, 
but says that two years have not yet elapsed since he administered, 
and that he ought not to be decreed to account before the end of 
that period. As to the mode of distribution, and the other questions 
arising out of the estate, he submits them to the Court. 

The defendant, Joseph H. Wynne, answers by his guardian, Mr. 
Simmons, and commends his interests and rights to the protection of 
the Court. The cause was set for hearing on the bill and answers, 
and his Honor decreed that distribution be made per capita, and 
that an account be taken by the master. From which decree the de- 
fendant, J. H. Wynne, appealed to the Supreme Court. 
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Upon the argument in this Court, two points were made for the 
defendant, Wynne: first, that in right of his mother, he was en- 
titled: to one half of the personal estate of his grandfather. 

2nd. That the advancements to their fathers, should be accounted 
for in the distribution, and a proportionate deduction made. 


Gilliam for plaintiff. 
Heath for defendant. 


Nasu, C. J. Joseph Halsey died in the year , intestate, and 
administration on his estate was granted to H. G. Spruill, one of 
the defendants. The intestate left three grandchildren, Joseph Hal- (48) 
sey Skinner and Sarah Skinner, whose mother, a daughter of the 
intestate, died: before him, and Joseph Halsey Wynne, whose mother 
also died before the intestate. The two first grandchildren are plain- 
tiffs, and the third is a defendant. The bill is filed to settle the es- 
tate of Joseph Halsey, and prays an account and partition of cer- 
tain slaves. 

Two years had not elapsed from the qualification of the defendant, 
Spruill, as administrator of Joseph Halsey, to the filing of the bill. 
It was conceded that the estate was settled, so far as the debts were 
concerned. Two years are allowed executors and administrators to 
settle the estate of the deceased, upon the supposition that many 
estates cannot be settled in less time, but this is intended as an 
indulgence to them.— Turnage v. Turnage, 42 N.C. 127, and when 
there are no debts to pay, 1t 1s the duty of the representative to pay 
the legacies or distribute the estate without waiting for the expira- 
tion of the two years. The principal question is as to the right of 
the grandchildren of the intestate, in the division of the property 
to which they succeed. Do they take per capita or per stirpes? The 
exact case 1s put by Justice Blackstone in the 2nd vol. of his com- 
mentaries, page 517. “If the next of kin of the intestate be three 
brothers, A, B, and C, his effects are divided into three equal por- 
tions, and distributed per capita, one to each, but if one of these 
brothers A, had been dead, leaving three children and another, B, 
leaving two, then the distribution must have been per stirpes, name- 
ly, one third to A’s three children; another third to B’s two children, 
and the remaining third to C, the surviving brother. Yet, if C had been 
also dead without issue, then A’s and B’s children being all in equal 
degree to the intestate, would take in their own rights per capita, to 
wit: each of them one fifth part.”’ The negroes in controversy are to 
be divided into three parts, and each of the infant grand children is 
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entitled to one part, taking per capita. Taking per capita, in their own 
right, they do not account for the advancements made to their re- 
spective parents. There must be a reference to the master to take an 
account of the estate of Joseph Halsey, in the hands of his admin- 
(44) istrator, and also to divide the slaves named in the bill between 
the three grand children of Joseph Halsey, and the case is retain- 
ed for further directions. 


Per curiam. 
Decree accordingly. 


Cited: Nelson v. Blue, 63 N.C. 660; Ells v. Harrison, 140 N.C. 445; 
In Re Estate of Bullock, 195 N.C. 189; In Re Estate of Mvzzelle, 213 
N.C. 369; In Re Estate of Poindexter, 221 N.C. 247. 


RICHARD P. FREEMAN AND OTHERS v. WILLIAM MEBANE AND OTHERS. 


A as principal and B as his surety, executed a bond to C, with a condition 
to make a title to land on the payment of the purchase money: before the 
purchase money was all paid, the land was sold at sheriff’s sale to satisfy 
executions against A who became insolvent: C sued B for the remainder 
of the purchase money, and recovered it. Held that B had a right to follow 
the land and have remuneration out of it in the hands of the purchaser at 
sheriff’s sale for the money he had thus paid. 


Causs removed from the Court of Equity of Berriz County at the 
Fali Term, 1854. 

The bill alleged that one John A. Sutton contracted to sell to Harry 
Nichols a certain hotel and the appurtenances in the Town of Windsor, 
at the price of eight thousand dollars, for which Nichols executed to 
Sutton three bonds for the sum of $2,666 2/3 dated 1st January 1841, 
payable one, two and three years after date, and bearing interest from 
date: that a part of the contract was, that Sutton should retain the 
legal title until the payment of the bonds. At the same time, and as a 
part of this contract, Sutton executed to Nichols a penal bond in the 
sum of $10,000, with the plaintiff, Richard P. Freeman, as surety, 
conditioned to be void if the said Sutton should make to Nichols a 
sood title in fee simple for the property in question as soon as Nichols 
should pay the purchase money in full: and that Nichols immediately 
went into possession of the purchased property. That at the time of 
this bargain, Sutton was a man of large property. 
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It further alleged, that Nichols paid towards these bonds, during 
the next month (February) $6000, and some time during the same 
year $900 more. (45) 

That in 1842, Sutton became much embarrassed with debt, and 
his entire estate was sold under executions: that in 1848, the property 
in question was levied on and sold at sheriff's, sale to satisfy execu- 
tions against Sutton, and that the same was purchased by Alexander 
W. Mebane, who took a deed from the sheriff for the same, and that 
at the time of the purchase Mebane had full knowledge of the prem- 
ises: that from the fact of this incumbrance, and from the great sear- 
city of money, then existing, the property sold for $1301, which was 
only about one fourth its value, and that Mebane bought with the ex- 
pectation of being liable to the claim of Nichols: 


That Mebane instituted an action of ejectment in 1845, and having 
recovered, ousted Nichols and took possession, which has ever since 
been retained by him and those claiming under him: 


That Mebane died in 1846, having devised the hotel and appurten- 
ances in question to the infant defendants, his children; and having 
appointed the other defendant, Moring and J. H. Mebane, his execu- 
tors, who qualified: 


That Sutton continued insolvent until the year 1844, when he died 
intestate, (still insolvent) and one John L. Webb became his adminis- 
trator, de bonis non. 


That Nichols, in 1848, brought suit on the penal bond given by Sut- 
ton with plaintiff, Freeman, as surety, which having ‘abated as to the 
administrator, Webb, by his death, judgment was rendered against 
Freeman alone for the sum of $207.80 cents with interests and costs, 
which has been paid ‘by him: that it is impossible to get any thing by 
the way of remuneration from the estate of Sutton. 

It is further alleged in plaintiff's bill, that the rule of damage adopt- 
ed by the Supreme Court, (to which the ‘case of Nichols against Free- 
man, was carried by appeal) was the difference between the value of 
the property when sold by the sheriff, and the amount then due to Sut- 
ton by Nichols, which was ascertained to be the sum of $207.80 cents, 
as above stated. 

The bill alleges that the plaintiff has demanded the amount paid 
by him from the defendants, and that they have refused payment. (46) 

The plaintiff states that Freeman had conveyed his interest in 
this claim by a deed of trust, and that the trustee having died, his heirs at 
law, who are infants, are madie parties to represent him in this suit. 
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The prayer is, that Freeman, to the use of the representatives of 
the trustee, may be substituted to the rights of Nichols, and that he 
may be reimbursed for the amount paid by him, and for general relief. 

Richard P. Freeman, Harry Nichols, Gilliam, adm’r de bonis non, 
of Sutton, and the infant heirs of Allen, the trustee, by their next 
friend, are the plaintiffs, and the devisees and executors of A. W. Meb- 
ane, are the defendants. 

The defendants demurred to the bill, and the cause being set for 
argument on the demurrer, was sent to this Court by consent. 


Winston, Jr., for the plaintiffs. 
No counsel appeared in this Court for the defendants. 


Pearson, J. By this purchase, at sheriff’s sale, Mebane acquired 
the legal estate which was in Sutton, but he purchased with notice: 
indeed, notice was not material, for a purchaser at sherifi’s sale, with 
or without notice, only acquires the estate which the debtor could 
rightfully pass: so he put himself “in the shoes” of Sutton, and took 
the legal estate subject to all the equities to which it was liable, in his 
hands. 

In Nichols v. Freeman, 33 N.C. 99, it is said “Nichols had the right 
to file a bill in Equity for a specific performance, and the decree would 
have been for the conveyance of the property upon his paying the bal- 
ance of the purchase money with interest.” He did not choose to re- 
sort to Equity, and brought an action at law against Freeman, who 
was the surety of Sutton, with the expectation, no doubt, of being 
able to recover from him all that he had paid Sutton towards the price 
of the land. In that case, it was decided that he had a right to recover 

the difference between the value of the property at the date of the 
(47) sheriff’s sale, and the balance of the purchase money which then 

remained unpaid. Freeman has paid the amount recovered, and the 
question is, has he an equity to call upon the defendants, who are the 
representatives of Mebane, and are in the enjoyment of the property, for 
exoneration? 

There is no question of the equity as against Sutton, but he is dead 
and insolvent, and the object of the bill is to follow the property in 
the hands of the representatives of Mebane. Of this equity, we think 
there can be as little doubt. 

Sutton held the legal estate in trust for himself, to secure the bal- 
ance of the purchase money, and then in trust for Nichols. After the 
purchase by Mebane, Nichols had two remedies:—to pay the balance 
of the purchase money to Sutton, and call upon Mebane for the legal 
title, Rutledge v. Smith, 45 N.C. 283, or to sue at law on the bond: 
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He elected to sue Freeman, who was the surety, and upon the payment 
of the amount recovered, Freeman had a clear equity, as surety, to be 
substituted to the rights of the creditor, and to have the benefit of 
all the securities to which the creditor might have resorted. This 1s a 
well settled principle in Equity, and is applicable to our case, and gives 
Freeman a right to hold the property in the hands of the representa- 
tives of Mebane, bound for his exoneration. 

If, as is contended for by the defendants, Mebane, by his purchase 
at sheriff’s sale, acquired not only the legal title, but also the equitable 
interest of Sutton, that is, his lien for the balance of the purchase 
money, Freeman’s equity is manifest on two grounds: If a surety pays 
for the property he has a right to hold it bound for his exoneration. 
Green v. Crockett, 19 N.C. 390; Polk v. Gallant, ibid 395; Smith v. 
Smith, 40 N.C. 34; Egerton v. Ally, 41 N.C. 188. Freeman as the sure- 
ty of Sutton, under whom Mebane claimed, has been forced to pay, in 
part, for the property which the representatives of Mebane now enjoy. 

Secondly. If Nichols had filed a bill for a specific performance, 
Mebane would have been forced to convey the property to him, upon 
his paying to Sutton, the balance of the purchase money: and Mebane 
could have set up no greater equity than to be repaid, out of the 
fund, the amount which he had paid to the sheriff: whether he (48) 
would have had this equity, need not now be enquired of: it is cer- 
tain his equity would have extended no further: He, therefore, by taking 
the place of Sutton, was obliged to rely on Freeman for protection against 
the loss of the property, and substituted himself as principal in regard to 
it: Freeman was not to be benefitted: the gain, if any, was to be 
Mebane’s, and by thus having an innocent man between him and 
danger, he, in Equity, adopted him as his surety, and can not, with 
a good conscience, take advantage of the accident, that Nichols elect- 
ed to proceed at law, and throw the loss upon his protector. Freeman’s 
equity cannot be made clearer than by a mere statement of the facts. 

The demurrer is to the whole bill, and being bad as to part, must 
of course be overruled as to all. 

It is unnecessary now to decide whether the representatives of Sut- 
ton have an equity to call for a conveyance of the property either 
absolutely, or subject to Mebane’s right to hold it as a security for 
the repayment of the amount paid by him to the sheriff. 

The alleged equity is based on the ground that at the time of the 
sheriff’s sale, Sutton held the legal title in trust to secure the payment 
of the balance of the purchase money, and then in trust for Nichols; 
that although the naked legal title was subject to execution sale, yet 
the equitable interest of Sutton was not: so the purchaser acquired 
only the legal, and did not acquire the right to recover from Nichols 
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the balance of the purchase money: that right, as is contended, still 
remained in Sutton, and as the equity of Nichols has been extinguish- 
ed by his election to proceed at law, the representatives of Mebane 
hold the legal title in trust to exonerate Freeman as surety for what 
he has paid in order to extinguish the equity of Nichols, and then in 
trust for the representatives of Sutton, whose equitable interest never 
passed to Mebane. 
This is an interesting question, and we prefer to leave it open for 
(49) future investigation. We call attention to it now only with the 
view that it may be fully discussed if it should be again presented 


to us. 


Per curiam. 
Demurrer overruled. 


Cited: Miller v. Miller, 62 N.C. 89. 


JOHN D. LOVE v. GODWIN EH. BOWEN anp WM. B. JONES. 


A bill in the nature of an attachment, to subject a claim due to an ab- 
sconding debtor from a third person, to the payment of a judgment against 
such debtor, will not be sustained where such debtor has only been made 
a party by advertisement and not by actual service on the person: because 
the decree asked for, would not protect his debtor out of this State. 


Cavuss transmitted to this Court from the Court of Equity of New 
HANOVER. 

The plaintiff had recovered a judgment for the sum of $316 and 
costs in the County Court, and took out execution, which was in part 
satisfied, and returned nulla bona as to the remainder. The defendant, 
Bowen, having been surrendered by his bail, was confined in prison, 
and afterwards regularly discharged under the insolvent law. The bill 
alleges that the defendant, Bowen, has no property wherewith to satis- 
fy his judgment, but that the defendant. Wm. B. Jones, owes him a 
promissory note of about $400, due on Ist of January, 1849, the prayer 
of the bill is to subject this debt to the payment of the plaintiff’s judg- 
ment. 

The defendant, Jones, only was served with a subpoena, but adver- 
tisement was formally made for the defendant, Bowen, who had left 
the State, to come in and plead, and a judgment pro confesso was en- 


N.C. ] DECEMBER TERM, 1804. 43 


i 


LOVE Vv. BOWEN. 


tered as to him. Jones admitted his indebtedness to Bowen, but con- 
tended that he would not be protected by a decree of this Court be- 
yond the limits of the State, and would thus be subjected to the risk 
of paying the note a second time. 

The cause was set for hearing on the bill, answer and exhibit, and 
sent to this Court. 


W. A. Wright for the plaintiff. 
D. Reid for the defendants. 


Nasu, C. J. There is no controversy as to the facts of this case: 

the bill was drafted doubtless on the authority of Brown v. Long, 22 
N.C. 138: between that case and this, however, there is a substan- 
tial difference. All the parties were there before the Court by per- (50) 
sonal service. Here, only Jones has been served with a subpoena. 
The other defendant Bowen, the principal, having left the State, 1s a 
party only by notice under the act of Assembly. In Long’s case, the de- 
cree was placed on the ground that the defendant was a debtor discharg- 
ed under the insolvent law, and the property, sought to be subjected, was 
acquired after his discharge—That case was rightly decided. The 
subsequent case of Yarbrough v. Arrington, 40 N.C. 291, is decisive 
of this. The bill was dismissed because no decree, that could be made, 
would effectually protect the defendant in making the payment to 
the plaintiff, which it would require of him. The bill alleged that 
Thomas Yarbrough owed a debt to the plaintiff which had been re- 
duced to a judgment, and that he had, in this State, no property out 
of which the debt could be raised, but the distributive share of his 
wife in the estate of her father, and prayed a decree for satisfaction 
out of that share. Thomas Yarbrough and wife, were living in Arkan- 
sas, and they were made parties by advertisement, and the bill taken 
pro confesso as to them: A subpoena was served on Nicholas Arring- 
ton, the adm’r. of Frederick Battle, the father of Mrs. Yarbrough. 
The Court say, as Yarbrough and wife have not been served with 
process, nor appeared in the cause, the decree would have no binding 
extra-territorial effect, and the Courts of Arkansas would not enforce 
it; and if the plaintiff could not enforce it abroad against Yarbrough 
and wife, because they were not parties to it by personal service or 
by appearance, it is clear that for the same reason, it could not be set 
up as a defence by Arrington to a demand by Yarbrough and wife 
for her distributive share: and the Court use this emphatic language, 
“The consequence would be that Arrington couldi not put his foot out 
of North Carolina without exposing himself to a suit for the distribu- 
tive share, and would have to pay it again.” 
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In our case, the defendant, Bowen, had left the State before the 
filing of the bill, and no process has been served on him, nor has he 
(51) appeared in the suit: if a decree should be made against the defen- 
dant Jones for the amount he may still owne to Bowen, the latter 
not being a party to the proceedings, would not be bound by them, and of 
course they would afford no protection to Jones, if sued abroad by Bowen 
for the amount due. The Court, in Arrington’s case, further say that 
under the attachment law, 1a debtor might be subjected to the payment 
of the debt twice; but there is no statute in this State authorizing an 
attachment in Equity, which in substance, the bill in that case was: 
and the bill in this case, is so likewise. The Court cannot make the 
decree asked for, but must dismiss the bill with costs. 


Per curiam. 
Decree accordingly. 


ALVANY v. J. J. W. POWELL AND OTHERS. 


One domiciled in Canada dies intestate and without issue, leaving prop- 
erty in this State, the brother of the intestate receives the property from 
the administrator appointed here, Held that such distributee is liable to 
the tax imposed by our statute. 


THis case was before the Court at the December Term, 1853, ante, 
35, and a decree made for an account. On the coming in of the Com- 
missioner’s Report, an exception was filed to a charge of a tax upon the 
estates of John and Florence, under the revenue laws of this State. 
The exceptions set for argument, and argued at June Term, by Mr. 
Moore, for the plaintiffs, and H. C. Jones for the defendants. 

The Court took an advisari, and now the opinion of the Court is 
delivered by 


PEARSON, J. One domiciled in Canada dies intestate and without 
issue, leaving property in this State; the ‘brother of the intestate re- 
ceives the property from the administrator appointed here; is he liable 
for the tax imposed by our statute? 

The act provides, sec. 1st, “A tax of one per centum shall be levied 
and collected upon the value of all real estate descended or devised 
to collateral kin. Sec. 2nd, A tax of one per cent shall be levied and 
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collected upon the value of all personal property or goods be- | 
queathed to strangers or collateral kindred, or which shall be dis- (52) 
tributed to, or amongst the next of kin, of any intestate when such 

next of kin, are collateral relations of such intestate.” I will venture the 
assumption, that the first impression made, by these words, upon any one 
is, that it was the intention of the Legislature to impose a tax on all real 
and personal estate, situate in this State, which, upon the death of the 
owner, passes to strangers or collateral kindred! The object of taxa- 
tion is to support the government by which laws are made for the pro- 
tection of persons and property. Of course, the persons and property 
protected, ought to pay the expenses of the government. It is seen at 
once, that the persons who live in this State and the persons and 
property, protected by our laws, are consequently, the legitimate sub- 
jects of taxation. 

The impression, that it was the intention of the Legislature to im- 
pose a tax upon all real and personal estate, situate in this State, 
which upon the death of the owner passes to strangers or collateral 
kindred, is aided by the consideration that, in regard to property sit- 
uate here, we have the means of enforcing the payment of the tax, 
whereas, property situate out of the State, is beyond our reach; and 
there is this further consideration: if the property of one of our own 
citizens, which is situate here, and passes to strangers or his collateral 
kindred, is subject to a tax because of the protection it receives under 
our laws, why should not the property of one who has his domicil 
abroad, but whose propenty is situate here, is protected here and is ad- 
ministered here, and passes by force of our laws, be subjected to a 
hike tax, 

When the question was first opened, these views made so strong an 
impression upon my mind in favor of construing the statute so as to 
include all property situate in this State, that, I confess, 1 imagined 
little could be said in favor of any other construction; but the very 
elaborate argument of Mr. Moore, showed that much could be said on the 
other side; that the Courts in England, after half a dozen conflicting deci- 
sions, the first establishing the construction by which to include all prop- 
erty situate in England, have finally, in the case of Thomson v. 
the Lord Advocate, 12 Clark, and Finnelly p. 1, by a solemn (53) 
decision of the House of Lords, overruling the decision of the 
Courts of Scotland, and all of the English cases by which the Statute 
was made to include all property situate in England, settled upon the 
construction, that although in regard to real estate and legacies charg- 
ed on real estate, the situs of the property is to govern, yet, in regard 
to personal property, the domicil of the owner, at the time of his 
death, is to govern; so as to exclude property of one domiciledi abroad, 
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and to include personal estate of one domiciled in England, even ex- 
tending to property in the funds of Russia, France, Austria and Amer- 
wea. In re Hrwin 1, Cr. ‘and Jerv. 151; 1 Tyr. 92. The conflict among 
the English cases, and the fact that the latest cases adopt the prin- 
ciple of construing the statute, so far as it concerns personal estate 
with reference to the domicil of the owner, to the exclusion of the 
principle of construing the statute, both as regards personal or real 
estate with reference to the situs of the property, induced this Court 
to take an advisari: the question being a very grave one. 

After devoting to the question much consideration, we are satified 
that the true principle, both in regard to personal and real estate, 
is the situs of the property: and that the principle by which a distinc- 
tion is made between personal and real estate, so that in regard to the 
former, a construction depending upon the domicil of the owner is 
adopted, is basedi upon a fiction, which has no application to “questions 
of revenue.”—The construction which adopts the situs of the property 
is first suggested to the mind, and is yielded to at once, because it is 
based upon a fact; the property is here, it is protected and passes 
by force of our laws. The construction which adopts the domicil 
does not suggest itself, and the mind will not entertain it, except after 
a long argumentation and much ingenious and refined reasoning; be- 
cause it is based upon a fiction. This makes it necessary to inquire, 
to what extent the original object for adopting the fiction, will justify 
its being carried? 

In the case of Thomson, cited above, Lorp Camppeti evidently 

yields his first impression in favor of the principle of the situs of 
(54) the property, with some hesitancy, and feels called upon to use 

these very striking words: “At the same time my Lords, I believe 
that if the Chancellor of the Exchequer, who introduced this bill into 
Parliament, had been asked his opinion, he would have been a good deal 
surprised to hear that he was not to have his legacy duty on such a fund 
as this, where the testator was a British born subject, and had been dom- 
iclled in Great Britain, and had merely acquired a foreign domicil, and 
had left property that actually was in England, or in Scotland at the 
time of his decease. The truth is, my Lords, that the doctrine of domicil 
has sprung up in this country very recently, and that neither the Legis- 
lature nor the Judges, until within a few years, thought much of it; but 
it is a very convenient doctrine; 1t is now well understood, and I think 
that it solves the difficulty with which this case was surrounded.—The 
doctrine of domicil was certainly not at all regarded in the case of the 
Attorney General v. Cockrell, nor in that of the Attorney General v. 
Beatson. If it had been the criterion at that time, there would have been 
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no difficulty at all in determining this question; but now, my Lords, when 
we do understand, this doctrine better than it was understood formerly, I 
think that it gives a clew which will help us to a right solution of this 
question.” This doctrine of domicil which neither “the Legislature nor the 
Judges, until within a very few years, thought much of,” and is a very 
convenient doctrine, and is now well understood, was it seems, first ad- 
vanced and adopted in Re Erwin, where one domiciled in England, had 
funds in Russia, France, Austria and America, and the domicil being 
adopted as the basis of the construction of the statute, in that case, where 
the revenue was much increased by it, the same orinciple was of course 
carried out in Re Bruce, and in Thomson v. Lord Advocate, where the 
revenue was diminished. But in all the cases, the question is treated as one 
affecting the public revenue. It is a probable supposition that in England, 
for every dollar having its situs there, but owned by one domiciled 
abroad, there are one hundred dollars having its situs abroad, but owned 
by one having his domicil there; so, on the score of revenue alone, the 
consideration for adopting the principle of the domicil, rather 

than that of the situs of the property, was one hundred to one. (55) 
In this State, such is not the case. There is no great difference be- 

tween the amount of property here owned by persons domiciled abroad 
and the amount of property out of the State owned by persons domiciled 
here; so, upon the score of revenue, the consideration is equal on both 
sides, and the question is left open, and is to be decided upon principles of 
law and reason, applicable to the construction of statutes unaffected by 
the course of decisions in England, except so far as they involve principles 
of law, and are sustained by the reason of the thing. No one can read 
the opinion delivered before the Lords in the case of Thomson v. 
the Lord Advocate, which is the case in which the principle of the 
domicil is finally settled, without being struck with the fact that there 
is throughout, a marked paucity of reasoning. The amount of it is 
this: the very general words of the statute, “every legacy given by 
any will or testamentary instrument of any person,” must of necessity 
receive some limitation in their application, for they cannot im reason 
extend to every person every where. The principle of domicil which 
is a well-known and fixed principle in reference to the distribution 
of the personal estate of deceased persons offers a very convenient 
general rule by which to put a limitation upon the generality of the 
words: therefore, it ought to be adopted as the rule of construction. 
It is true, the words are very general and there must be some limita- 
tion, for they are broad enough to include not only “every person 
every where,” but “every thing every where,” and they must be limit- 
ed either by reference to the situs of the property, or the domicil of 
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the deceased; but no reason is given, except that of convenience in 
its bearing upon the question of the public revenue, why the latter 
should be adopted and the former excluded; whereas for the reason 
stated above, it seems to us the former is the most obvious, natural, 
and proper principle by which to limit the generality of the words. 
The principle of the domicil, which is based on the fiction that 
personal property attends the person, and is to be considered as _ be- 
ing where the owner has his domicil, is adopted by the comity 
(56) of nations in reference to the distribution of the personal es- 
tate of deceased persons; but it has no application where the 
rights of creditors are concerned. Story’s conflict of laws 354; Moye 
v. May, 48 N.C. 181. It has no application to the property of living 
persons; and in fact “the fiction” was only acted upon, in the single 
instance above stated, until its new application in England to a ques- 
tion of revenue, where it is not pretended that it is called for by the 
comity of nations, which is the admitted ground on which its applica- 
tion to cases of distribution is based. So we have a new application 
of a fiction without the ground upon which its former very restricted 
application is based. The argument stands thus; when creditors are 
concerned, we will not ‘adopt the fiction, although it is called for by 
the comity of nations; in regard to the disposition of the surplus, after 
paying debts, we yield to the comity of nations, because no one hav- 
ing a legal right, is concerned in the question; ‘but in regard to a ques- 
tion of revenue, although if the application of the fiction was called 
for by the comity of nations, we are justified in not yielding to it, 
because the sovereign would be considered as a creditor, we will adopt 
the fiction, notwithstanding the comity of nations has no bearing upon 
it. It is therefore clear, that the application of the fiction to cases 
of revenue is not only new, but must be put on some ground entirely 
different from that on which it has so long been applied to cases of 
distribution; and the only new ground that can be suggested for this 
new application of the fiction, is, that it will increase the revenue, 
and be a convenient rule of construction, and is not forbid by comity. 
Suppose a tax is imposed upon all the horses of every person, will the 
words be restricted by the sttus of the property, or by the domicil of 
the owner? Must a tax be paid for every horse in the State without 
reference to the domicil of the owner, or must a tax be paid for a 
horse in Canada because his owner lives here, and a horse here be 
exempt, because his owner lives in Canada? Suppose a tax 1s imposed 
upon all gifts of personal property by any person, and one domiciled 
in Canada make a gift of a horse in North Carolina, can it be that 
the tax would not be payable? and, that if one domiciled in 
(57) North Carolina should make a gift of a horse in Canada, the 
tax must be paid. 


N.C. ] DECEMBER TERM, 1854. 49 
ALVANY VU. POWELL. 


But it is said, that the principle of the domicil is not applied to 
the property of living persons, That is true, and it is also true, that 
it has not heretofore been applied, except to the disposition of the 
surplus personal estate of deceased persons, and the reason is obvious. 
The notion upon which the principle of the domicil is based, that per- 
sonal property attends the person and is where the owner lives, is a 
mere fiction, and its very restricted application rests upon the comity 
of nations; but in collecting debts and taxes, we must proceedi upon the 
fact, and consider the property as being where it actually is; in 
other words, the situs of the property must be the governing principle. 

I have not referred to those portions of the opinion delivered in 
Thompson v. the Lord Advocate, which rests upon the mere words 
of the English statute so far as they seek to sustain the distinction 
between the probate duty and the legacy duty: they are immaterial. 

So far as they seek to sustain the construction adopted by refer- 
ence to the letter of the statute, they have no weight; for without 
saying there is any substantial difference between that statute and 
ours, the words used are entirely different. 

It is said that letters testamentary or letters of administration, 
granted by our Courts, where the deceased had his domicil abroad, 
are ancillary or secondary; that the property situated here is not 
administered by our laws, but by the laws of the domicil, and that 
the statutes should be so construed as only to embrace such property 
as is administered by our laws. This argument would have much 
force if the position upon which it is based were true; but it is not 
true to the extent required by the argument, and the learned counsel, 
although notified that the proposition was not assented to, was un- 
able to produce any authority for it, and was forced to rely on the 
fact that such administrations are spoken of in the books, as ancil- 
lary or secondary in general terms: It is evident that these terms 
are used simply to express the idea that the usual course, in case 
of a will, is for the executor, in the first place, to offer it for 
probate, and to take letters testamentary in the country of (58) 
the domicil, and then to offer it for probate and take letters 
testamentary in the country where the property is situate, and also, 
the further idea, that if a will be executed with the solemnities re- 
quired in the country of the domicil, 1t will be held valid by our 
Courts, although not executed with the solemnities required in refer- 
ence to the wills of parties domiciled here, and, that after the debts 
are paid, in the disposition of the surplus, our Courts from comity, 
adopt and act upon the laws of the country of the domicil, as our 
law wn reference to the particular case, so as to hold those entitled 
who would be entitled according to the law of the country of the 
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domicil; but all this is very far from reaching the proposition, that 
the property is not administered under the authority of our Courts, 
and by our law. It is clear, that the authority to act, the letters 
testamentary or of administration by which the property is collected 
and reduced into possession, must be granted by our Courts. It 
is also clear, that the debts must Ibe paid according to the priority 
established by the general law, and that in regard to the rights of 
creditors, we refuse to adopt, as a special law for the particular 
case, the law of the country of the domicil; and it is also clear, 
that, in the payment of legacies, and the disposition of the surplus, 
our Courts consider those entitled, who are so, according to the law 
of the country of the domicil. So, the only question 1s, does this 
sustain the position that this surplus is not administered under the 
authority of our Courts, and by our laws? Certainly it is admin- 
istered under the authority of our Courts; and it is equally certain, 
that to all intents and purposes, it is administered by our laws. The 
idea that our Courts administer the laws of another country, Is a 
novel one; but the principle, that in particular cases, our Courts 
will adopt and act upon, as our law, the laws of another country, 1s 
a familiar one, and is well settled according to the comity of nations 
in reference to the disposition of the property of deceased persons, 
who have a foreign domicil; upon the ground, that if one makes a 
will which he believes to be valid, because executed according to the 

laws of his country, it would be hard to disappoint his in- 
(59) tentions by refusing to recognize it as valid in the country 

where his property may happen to be at the time of his 
death. Or if one dies intestate, under the belief that his property 
will belong to certain of his kindred, because such is the law of his 
country, it would be hard to disappoint his expectations by enforc- 
ing the general law of the country where the property happens to 
be, instead of adopting for his special case, the law of his country. 
When the English Courts adopted the law merchant, it could not be 
said they administered the law of the Romans. When we adopted 
the law of England, we made it our law; so, when we adopt the law 
of a foreign country for special reasons applying to a particular case, 
it is our law. 

To test this question: if the person appointed executor qualifies 
in the country of the domicil, and then comes here and qualifies, 
collects the property, pays off the debts and the legacies out of the 
property which he gets here, the fact that he administers under our 
laws, may not be so strikingly obvious. But suppost he does not 
qualify here, and letters of administration with the will annexed 
are granted by our Courts to another person, can such administrator 
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rightfully pay over the property to the executor and trust to him 
to pay the debts or legacies? He cannot; but is bound to pay to 
the extent of the assets, all creditors and legatees who apply with- 
in a reasonable time, no matter where they reside, and cannot re- 
lieve himself from liability to them by proof of his having handed 
over the assets to the executor, because being appointed by our Courts 
to administer, he is bound to do so; paying debts according to the 
general law, and legacies according to the special law adopted in 
reference to that particular case; and cannot excuse himself by say- 
ing that his appointment was ancillary or secondary. After paying 
debts and legacies, if there be no residuary legatees, he must pay 
the balance to the executor, provided he is entitled to it according 
to the law of the country of the domicil; but if he is not so entitled, 
the administrator must see to it, and pay to the persons who are en- 
titled according to the law of the domicil, which is our law in refer- 
ence to that particular case. In case of intestacy after paying the 
debts, an administrator appointed here, has no right to hand 

over the surplus to the administrator appointed in the coun- (60) 
try of the domicil, and trust to him to pay it over to the 

next of kin or person entitled to it according to the law of the domicil. 
Our Courts require the administrator to give a bond and security, 
and protect the rights of the persons so entitled, as rights existing 
and enforceable under our laws; and the administrator of the domicil 
has no right to demand the fund unless he is the person entitled to 
keep it, according to the laws of the domicil; Sto. conflict of laws 
423, sec. 518; Hyman v. Gaskins, 27 N.C. 267. These positions are 
all well settled, and prove, conclusively, that the position as con- 
tended for in the argument, 1s not true. 

As the property situated here, belonging to a foreigner, is, after 
his death, protected and administered by our laws, there is the same 
reason for enforcing a tax upon it, as upon the property of our own 
citizens, under similar circumstances, and the statute should be so 
construed :as to include both. 

We have considered the question without making any distinction 
between the case of a will and one of intestacy, because our statute 
makes none, and puts both upon the same footing. 

But it is proper to remark, in reference to the case of Thomson 
uv. the Lord Advocate, which was mainly relied on, that ig in the 
ease of a will, and ours is one of intestacy, and a marked difference 
is made in the books between the two cases. An executor derives his 
authority and rights under the will, and they are recognized by the 
comity of nations beyond the jurisdiction of the Courts of the coun- 
try of the domicil. But an administrator derives his authority and 
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rights from the Court by which he is appointed, and they are neces- 
sarily confined to the limits of the jurisdiction of the Court under 
whose appointment he acts; this might in England furnish a ground 
for distinguishing a case of intestacy from that of a will; of course 
the decisions in reference to legacies cannot be a direct authority 
in a case of intestacy. 

It is also said that the next of kin in Canada might have come 
here and collected the assets without administering, and therefore 

the statute does not apply, as the act of administering was 
(61) unnecessary, or only made so by the refusal of debtors of 

the intestate to pay without suit. The position upon which 
this argument is based, is not true; the next of kin whether residing 
in Canada or here, has no rights except such as are derived from an 
administrator appointed here, and the debtor of the intestate could 
not rightfully pay either to the next of kin or even to an adminis- 
trator appointed in Canada, and such payment would not protect 
him against the action of one afterwards appointed administrator 
here. So the appointment of an administrator by our Courts, was 
not only proper, but necessary. Stamps v. Moore, decided at this 
term, 47 N.C, 80. 

In the case of bona notabilia, where the comity of nations is not 
concerned, the English Courts do not act on the fiction that the 
property attends the person, for the fact of its being situate in more 
than one diocese ousts the jurisdiction of the ordinary, and vests 
it in the metropolitan. The administrator here proceeds in the same 
manner as if the domicil was here, to administer the assets by pay- 
ing debts and disposing of the residue; with respect to debts, he is 
governed by the general law; in disposing of the residue, he is to 
pay it to the person entitled; and the only difference is, that in as- 
certaining who are entitled, he is governed, not by the general law, 
but, by a special law which holds those persons to be entitled who 
would, be entitled according to the law of the country of the domicil, 
if the property was situate there. 

There is another view of the subject, which is equally conclusive 
in favor of fixing the construction by reference to the situs of the 
property. One dies domiciled in England leaving a will, the ex- 
ecutor qualifies there and exhausts the assets there in the payment 
of debts; an administrator with the will annexed is appointed here, 
collects the assets that are here and exhausts them in the payment 
of legacies as he is bound to do, how can the Courts of England en- 
force the payment of the legacy duty? The executor is not bound, 
for he had no right to demand or receive the assets here, which were 
duly administered by one who is not within reach of the English 


N.C.] DECEMBER TERM, 1854. 53 
MASTERS v. PRENTISS. 


Courts; and yet, such is the result of the construction by | 
which it is held that that property here, is liable for the (62) 
legacy duty, because the domicil was there, and e converso, 

that the property there is not liable when the domicil is here. The 
exception to the commissioners report overruled. 


Decree. 


Cited: S. v. Brim, 57 N.C. 801; Jones v. Gerock, 59 N.C. 198; S. v. 
Brevard, 62 N.C. 143; Pullen v. Comrs., 66 N.C. 363; Redmond v. Comrs., 
87 N.C. 123; Medley v. Dunlap, 90 N.C. 528; Bain v. R. R., 105 N.C. 365; 
Holshouser v. Copper Co., 188 N.C. 255, 258; Jones v. Layne, 144 N.C. 
601, 612; Kenney v. R. R., 167 N.C. 20. 


JOS, MASTERS anp OTHERS v. F. J. PRENTISS AND OTHERS. 


A Court of Equity will not entertain a bill for a discovery which seeks 
to set aside a prior deed of trust on account of usury. 


ApprraL from the Court of Equity of Craven County, at Fall 
Term, 1854. 


Donnell and J. W. Bryan for the plawnitrffs. 
J. H. Bryan for the defendants. 


Nasu, C. J. The bill seeks to set aside a conveyance made by 
the defendant Prentiss, to the defendant Moore, upon the charge 
that it 1s usurious, and for that purpose, calls upon Moore for a dis- 
covery. To this portion of the bill, the defendant Moore, opposes 
a demurrer, upon the ground, that by the known and settled “rules 
of this Honorable Court, no person is, or ought to be compelled to 
set forth or discover any matter or thing, which doth, or may, sub- 
ject him to any pains or penalties or forfertures whatever.” The de- 
murrer must be sustained—The right of a Court of Equity to en- 
force a discovery, lies at the foundation of its general power, differ- 
ing from a Court of Law in administering justice between the parties 
before it, it constrains a defendant to bear witness against himself, 
and it provides for the defendant the right to put the plaintiff on the 
stand by a cross-bill, and to require of him a like discovery where 
needed. But in requiring a discovery, this Court does not depart 
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from the general policy of the law. It will not require a defendant 
to answer questions or make discovery of matters tending to crimin- 
ate himself, or to expose him to a penalty or a forfeiture. The first 
maxim on this subject, stated by Mr. Adams, page 3, is “that no 
man need discover matters tending to criminate himself, or to ex- 
pose him to a penalty or a forfeiture. He has a right to refuse an 

answer, not only to the broad and leading fact, but as to 
(63) any incidental fact which may form a link in the chain of 

evidence, if any one should choose to indict him.” If the 
objectionable matter appears upon the face of the bill, the defendant, 
as he has done in this case, may demur, as if it alleges an usurious 
contract, etc., if it does not so appear, he may avail himself of the 
objection by plea; and if the facts are of such a nature as to ex- 
clude both a demurrer and a plea, he may obtain the defence in his 
answer. The protection does not extend to frauds. Adams 4. The 
bill charges that the deed of trust made by the defendant Prentiss, 
to the defendant, Bishop, in trust for the benefit of the defendant, 
Moore, and dated the 30th day of September 1848, and prior to 
the one made by said Prentiss to Joseph Masters in trust for the 
plaintiff, was usurious, and seeks to set it aside. 

The bill then, is open to the objection stated in the demurrer: it 
seeks a discovery from the defendant Moore, of facts, which, if 
true, subject him to a forfeiture of the preference given to him by 
the deed of trust to Bishop. In that deed of trust he has an in- 
terest for the security of the debts enumerated in it, as due to the 
defendant by Prentiss. He is not, by the rules of Equity, bound 
to make any discovery, and his demurrer is sustained, and the in- 
terlocutory decree affirmed. 


Decree below affirmed. 


MARTHA TURNAGE AND OTHERS V. CHARLES GREENE. 


Where the right of a cestui qui trust to a trust estate is immediate and 
absolute, there being no ulterior limitation, and no continuing duty to be 
performed with it by the trustee, the Court will decree the legal estate to 
be conveyed to those entitled. 


The Court will not allow a trustee to charge five per cent for receiving 
and paying over dividends on bank stock. 


Cause removed from the Court of Equity of Prrr County. 
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Benjamin Briley among other things bequeathed as follows: 


Item 6. All my bank stock I give in trust to my friend Charles 
Greene, for the use and benefit of my several heirs, namely, Martha 
Turnage, etc., (naming them) making in all ten shares. It 
is my will and desire that my said trustee shall only re- (64) 
ceive the dividends accruing from said banks for the space 
of twenty years, and not to touch, sell or dispose of, in any way, 
the original amount in said banks invested, during that time, unless 
the bank or banks should sooner wind up its concerns: in that event, 
I wish him to receive both principle and the dividends and pay them 
over to my several heirs, as above directed. I wish my trustee to 
distribute the dividends as soon as he receives them, as directed 
above, to each of my children one tenth part, and to the children of 
Bennet Briley one tenth part, and to the children of Jesse Briley 
by his first wife, one tenth.” 


The administrator, with the will annexed, assigned the bank stock, 
owned by the testator, to the defendant, who is the trustee mention- 
ed in the will, which has stood in his name ever since. He has re- 
ceived the dividends arising on the stock, and has offered to pay 
the same to the plaintiffs, who are the legatees mentioned in the 
above extract, deducting five per cent on such payments. 

The plaintiffs in their bill, object to the commission charged, and 
pray that the defendant shall be decreed to assign the bank stock 
directly to them, and that he account and pay over to them such 
sum as may be in his hands, in the way of dividends. 

The defendant answering, admitted the facts above stated, but 
insisted that he was entitled to five per cent commissions. 

The cause was set for hearing upon the bill, answer and exhibit, 
and removed to this Court. 


Rodman for the plaintiffs. 
Attorney General for the defendant. 


Battie, J. The question presented by the pleadings is fully an- 
swered by the case of Jasper v. Maxwell, 16 N.C. 857, which, in 
several respects, is very much like the present. In that case, one 
Stephen Outerbridge, bequeathed as follows: “Whereas, I leave fifty 
shares in the bank of the State of North Carolina, (naming twenty- 
six shares in other banks) it is my will that my daughter, Sarah 
M. Fenner, shall have the profits arising therefrom during 
her natural life, or until the charters of the said banks may (65) 
expire. I do, therefore, by these presents, leave the said 
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seventy-six shares, in trust with my executors, and I do hereby au- 
thorize them to take charge of the said bank stock, and draw the 
dividends as they shall become due and payable, and the dividends 
when drawn by my executors, shall be paid over to my daughter, 
the said Sarah M. Fenner, for her use and comfort. Whenever the 
charters of the said banks shall expire, (if they shall not again be 
renewed), I do then give and bequeath the said seventy-six shares 
to my said daughter, to her and her heir forever.” 

Sarah M. Fenner, the daughter, was then a widow, but afterwards 
married and died; andi her husband took out letters of administra- 
tion upon her estate, and filed a bill against the executors to have 
the bank stock transferred to himself. The Court said: “The bank 
‘stock is bequeathed to the executors in trust to receive the dividends 
as declared, and pay them over to the testator’s daughter during 
her life, or until the charters expire, and upon that event, (unless 
the charters should be renewed), the stock itself, is given to the 
daughter. In her, then, are united the present right to the whole 
profits, and the absolute, ultimate dominion, which gives as per- 
fect. a property as is known to the law. The cestua qua trust can 
call for the legal estate at her will. It iis not like the case of a 
bequest, in trust for the maintenance of another. There, the trustee 
must retain the property in order to provide out of the profits for 
the support of the object of the testator’s bounty. He must keep 
the fund in his own hands lest it be wasted. But here, the fund is 
to go (eventually) directly to the daughter, and in the mean while, 
the whole profits, not as a maintenance to be provided by the ex- 
ecutor, but as a general pecuniary legacy.” These remarks are directly ap- 
plicable to the case before us, where a present right to the whole 
profits, as well as the absolute, ultimate dominion of the bank stock 
are given to the legatees, and they are therefore entitled to have a 
transfer of the stock made to them. The rule would be different, 
and the cestui gut trust would not be entitled to call for the legal 

estate, if from the nature of the trust, their ownership were 
(66) not immediate and absolute, and it would defeat or put it 

into their power to defeat or endanger a legitimate, ultimate 
limitation of the trust property. Dick v. Pitchford, 21 N.C. 480; 
Battle v. Petway, 27 N.C. 576. See also, Hill on Trustees 278; 1 
Cru. Dig. Tit. 12, ch. 4, sec. 6. 

The result is, that all the plaintiffs, except the infants, are en- 
titled to a decree that the defendant shall transfer to them the 
shares of the Bank Stock given to them under the will of the Testa- 
tor. The defendant must still retain the shares belonging to the in- 
fants upon the trust declared for them in the will. 
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It is proper that this Court should declare that it would not sanc- 
tion a charge by the trustee of five per cent commissions for simply 
receiving and paying over the dividends of the Stock. 


Per curiam. 
Decree accordingly. 


Cited: Johnson v. Prairie, 91 N.C. 162; McKenzie v. Sumner, 114 N.C. 
428; Hardware Co. v. Lewis, 178 N.C. 298; Bank v. Sternberger, 
207 N.C. 818. 


SETH WINDLEY v. McGILLVARY BARROW. 


Where eight witnesses swore that an actual partition cannot be made 
of land, without injury to all the parties, and six witnesses said they think 
it could be divided if laid off in a particular way, without prejudice to the 
whole, the Court ordered a sale. 


APPEAL from a decree of the Court of Equity of Braurorr Coun- 
ty, at the Fall Term, 1854, by his Honor, Judge Caldwell, ordering 
a sale of the premises. 


Stubbs for plaintiff. 
Rodman for defendant. 


Nasu, C. J. The petition is for the sale of a tract of land, deserib- 
ed in the pleadings. The defendant opposes the sale as being unneces- 
sary, and avers that 1t can be divided without injury to the interest 
of the other parties concerned. Prima facie, each party interested — 
in a tract of land, 1s entitled to an actual partition, andi it is in- 
cumbent on him who asks for a sale to show, that his interest will 
be promoted by it, and that no loss will be worked by it to any 
other party. Davis v. Davis, 37 N.C. 607. 

The laboring oar then is upon the plaintiff, and we are of (67) 
opinion that he has succeeded in showing that a sale is more 
to the interest of the parties concerned than a partition would be. 
The contest in the case arises from the claim set up by the defendant 
who has transferred his share, one-sixth, to a man by the name of 
John W. Linton, and for whom he defends the suit, that it will 
be more beneficial to his, the said Linton’s interest, to have the 
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land divided, than sold. The reason assigned is, that Linton owns 
a tract of land adjoining that in question, and it will be to his in- 
terest to have his one-sixth of the land laid off to him adjoining his 
tract. In the Court below a reference was made to the Master to 
take testimony and report whether or not the interest of the parties 
will be promoted by a sale. A report has been made, and the Master 
is of opinion, from the evidence, that it will be to the interest of 
all parties to have the land sold. The testimony upon which his 
opinion is founded, is reported by him andi fully supports it. Ex- 
ceptions are filed—none of which can avail the defendant. The 
case was argued before us as if Linton were the real defendant, and 
upon that ground we are willing it should be considered, although 
he is no party to the record. The whole of the testimony was with 
a view to that state of the case. Eight out of the fourteen witnesses 
concur in the opinion, that an actual partition cannot be made with- 
out injury to the whole of the parties, and the six witnesses, intro-— 
duced by the defendant, say that if the one-sixth, claimed by the 
defendant, is laid off along Linton’s line, that the land may be divid- 
ed without injury to the other parties. Mr. Latham, the surveyor, 
thinks that the sixth so laid off would be injurious to the rest. All 
the witnesses unite in stating that nearly the whole of the wood- 
land, not embraced in the widow’s dower, lies along the Linton line, 
and would be embraced in the one-sixth laid off as the defendant 
desires,—and represent the whole land, with some exceptions, as be- 
ing poor and bare of wood. The claim by the defendant is a singular 
one, and it is manifest it cannot be allowed, without injury to the 
value of the remaining portions. In cases of partition, a Court of 
Equity does not act merely in a ministerial character, but it 
(68) administers its relief ex equo et bono, according to justice 
and equity, between the parties. Thus if improvements have 
been made by one tenant in common on the land, a suitable com- 
pensation will be made him, upon the partition, or the portion on 
which the improvement has been made, will be assigned him. 

So also Equity may assign to the parties respectively such parts 
of the estate as will best accommodate them, and be of most value 
to them, with reference to their respective situations in relation to 
the property before partition. Story Eq-Jurisprudence, sec. 656 b. 
655. The object is to do equal justice to all the parties. But this 
case calls for no such exercise of Equity jurisdiction; it presents 
the case of one of the parties in interest claiming to have his por- 
tion laid off in a particular way, to the manifest injury of the value 
of the rest of the land; this would be anything but justice to the 
other tenants in common. 
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From the testimony on file, we are satisfied in order to do justice 
between the parties the land ought to be sold. The exceptions are 
overruled and the report confirmed. 

There is no error in the decree appealed from. 

Per curiam. 

Decree affirmed. 


Cited: Hyman v. Edwards, 217 N.C. 344. 


JAMES JOINER, ADM’R. v. NOAH JOINER anv oTHERS. 


A true and certain description of a Slave by name in a will cannot be 
obviated by a further, and unnecessary description which is untrue. 


Where a will contains a clear and unambiguous disposition of property 
it shall not be allowed to be revoked by a doubtful expression in a codicil. 


AS a general rule, children of a woman slave, born after the making of 
a will, do not pass under a bequest of the mother, but if it is manifest from 
the will itself, that such issue was intended to pass, it will be so declared 
by the Court, and such intention may be manifested by a codicil as well 
as from something appearing in the will itself. 


CAUSE removed into this Court from the Court of Equity of Pirr 
County, Fall Term, 1854. 

The Bill was filed by the Administrator with the will an- 
nexed, of John Joiner, to obtain a construction of the will. The (69) 
clauses upon which the several questions arise are as follows: 


“T give to my three grand-sons, John H. Hines, Robert Hines and 
Amos Hines, the children of my daughter Patsey Hines, a certain 
tract of land lying in the County of Greene; (describing it.) I also 
give to them the negro woman Rachel with all her children and grand- 
children which was in the possession of their mother Patsey Hines 
at her death: also I give to the aforesaid grand-sons the negro man 
Willis, the negro woman Hannah and the boy Urwin. 


“4. J give to my son Noah Joier all the negroes I have heretofore 
put in his possession, and add to them now the cooper Joseph, the boy 
Allen and James.” 

Some three years after the execution of this will, the testator made 
the following additional clause: 
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“First. I do give to my son George Joiner the negro man Charles. I 
do give to my son Noah Joiner the negro man Howard, and to my son 
James Joiner the negro man Sampson, and to my son John, I do 
give the boy Allen who is before mentioned to my grand-sons. It is my 
will in the division of the negroes before mentioned to my grand-sons of 
the negroes, that John Hines do have the negro man Willis and that 
Robert Hines have the boy James and that Amos Hines have the 
woman Hannah and her child and all other children she may have.” 


At the time of making this will and codicil the testator owned one 
negro man named Allen, and two by the name of Jim or James, and 
never owned any others bearing those names; one of these latter two 
(James) was a valuable young man. The other James was very old, sup- 
posed to be near one hundred, and not only without value, but an ex- 
pense. 

There were, at the death of the testator, a number of valuable slaves 
not specifically bequeathed, which were disposed of in a residuary clause. 

The bill alleges that there are difficulties in the way of making a set- 
tlement and final disposition of the property in his hands growing out 

of the apparent contradictions in several of the bequests and the 
(70) conflicting claims made upon him in consequence thereof. He 

represents, in his bill, that John claims the boy Allen by virtue 
of the additional clause or codicil who had been bequeathed to Noah 
in the body of the will, while Noah contends that the additional de- 
scription of Allen as being one that had been given to his grand-sons in 
the body of the will shows that Urwin was meant and not Allen, for 
that Urwin had been thus given, but not Allen. The bill suggests that 
John claims Urwin if Allen be decreed to Noah. 

Another difficulty is suggested in the Plaintifi’s bill, which is that 
Robert Hines, one of the grand-sons, claims James by force of the 
additional clause set forth above, while Noah says that he 1s entitled 
to hold James by force of the 4th item in the will, for that the ex- 
pression relied on is merely directory as to how a division shall be made 
of the property before mentioned and given to the grand-sons. 

The bill further suggests that under the additional clause of the 
will, Amos Hines claims the child of Hannah which was born after the 
body of the will was executed, but before the codicil, while the resid- 
uary legatees insist that, by a fair construction of this clause, this child 
of Hannah belongs to them, for that the testator in this clause intended 
no new bequest to his grand-sons, but only to make a division of those 
already given. 

The several defendants answer the bill and assert their several claims 
in the manner and for the reasons represented in the plaintiff’s bill, ex- 
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cept that Noah sets up no claim to have Urwin, in case Allen is taken 
from him. 

The cause was set for hearing on the bill, answers and exhibits, and 
sent to this Court by consent of parties. 


Stubbs for plaintiff. 
Biggs, Moore and Rodman for the defendants. 


Barrie, J. The addition which the testator made to his will, in No- 
vember, 1851, and which he calls an “additional clause,” is undoubted- 
ly a codicil. It was written more than three years after the will, and 
was intended to alter it in certain particulars. It comes, therefore, di- 
rectly within the most approved definition of a codicil, which is 
“a supplement to a will or an addition made by the testator (71) 
and annexed to and to be taken as a part of a testament—being 
for its explanation or alteration or to make some addition to, or sub- 
traction from, the former disposition of the testator.” 2 Black Com. 500. 
Wilhams on Ex’trs. 8. 

In the construction of wills, the leading and controlling object is, to 
ascertain the intention of the testator; and in order to accomplish this 
purpose, technicalities may be disregarded and irregularities of form 
overlooked. The same rule applies to a codicil so far as the construction 
is confined to itself: but when taken in connection with the will to 
which it is annexed, there is said to be a difference between inconsis- 
tent provisions when found in the body of the will itself, and when in 
the will and codicil, arising from the fact that in the former case, both 
provisions have effect from one and the same act of publication while 
in the case of the will and codicil the provisions contained in the codicil 
necessarily modify or revoke those inserted in the will. Green v. Lane, 
43 N.C. 70, 8.c. 45 N.C. 102. Mr. Jarman, in his Treatise on wills, says 
that “numerous are the questions with regard to the extent to which 
a codicil affects the dispositions of a will or antecedent codicil and 
which are commonly occasioned by the person framing the codicil, not 
having an accurate knowledge or recollection of the prior testamentary 
paper.” “In dealing with such cases it is an established rule not to dis- 
turb the dispositions of the will farther than is absolutely necessary for 
the purpose of giving effect to the codicil.”—‘‘Another principle of con- 
struction is, that where the will contains a clear, unambiguous disposi- 
tion of property, real or personal, such a disposition is not allowed to be 
revoked by doubtful expressions in a codicil.” See Jarman on Wills, 
160 & 165. These propositions are supported by numerous authorities, 
and the principles, which they announce, will be found to afford mate- 


62 IN THE SUPREME COURT. [55 


JOINER Uv. JOINER. 


rial aid in clearing up the difficulties suggested by the pleadings in this 
case. 

1. The first question is raised by the conflict between the will and 

codicil, with regard to the bequest of the “negro boy Allen.” The 
(72) testator had but one negro boy of that name, and by his will he 

gave him in express terms to his son Noah; whereas in his codicil 
he says, “to my son John I do give the negro boy Allen, who is before 
mentioned to my grand-sons.’”’ The defendant John claims Allen under 
this bequest in the codicil, while Noah contends that the express gift of 
the boy to him by the will is not revoked, because he is described as 
having been given to his grand-sons, which shows that the testator 
made a mistake, and it is apparent that he intended to give to his son 
John the boy Urwin, who was mentioned to his grand-sons. We are 
saved the necessity of discussing this question upon principle, because 
it has been frequently discussed before and is settled by authority in 
favor of John. It is a clear case for the application of Lord Bacon’s 
rule, that veritas nominis tollit errorem demonstrationis: the true and 
certain description of the boy Allen by his name, cannot be weakened by 
the further and unnecessary false description that he had been before men- 
tioned to his grand-sons. Proctor v. Pool, 15 N.C. 370, Simpson v. King, 
36 N.C. 11, Ehringhaus v. Cartwright, 30 N.C. 89, Barnes v. Sims, 40 
N.C. 392, Thomas v. Thomas, 6 Term Rep. 671, Goodtitle v. Southern, 
1 Maul. & Selw. 299. 

The bill suggests that in the event the Court shall decide that the 
defendant John is entitled to the boy Allen, then the defendant Noah 
will claim that he is entitled to Urwin in his stead, but the answer of 
this defendant sets up no such claim; but if it did, there would be no 
pretence for 1t. 

2. By one clause of his will, the testator gave to his son Noah, 
among other slaves, “the boy Allen and James.” In the preceding clause 
he had given to his three grand-sons John H. Hines, Robert Hines, and 
Amos Hines, among other slaves “the negro man Willis, the negro 
woman Hannah, and the boy Urwin.” In his codicil he declares that 
‘St is my will in the division of the negroes before mentioned to my 
erand-sons of the negroes, that John Hines do have the negro man 
Willis, and that Robert Hines have the boy James and that Amos 
Hines have the woman Hannah and her child and all other children she 

may have.” The testator had but one negro boy named James, 
(73) but he had a man of that name nearly a hundred years old, who 
was not only of no value but actually expensive. At the date of 
his will, the woman Hannah had no child, but she had one born after 
the making of the will, and living at the date of the codicil. The de- 
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fendants, Noah Joiner and Robert Hines, both claim the boy James, 
the former by the bequest in the will, and the latter under the codicil. 
The defendant Noah insists that the express legacy in the will to him 
is not revoked by the codicil, because the latter does not propose to 
give any thing to the grand-sons, but only divides among them what 
had been already given by the will, and that the name of James was 
manifestly inserted by mistake instead of Urwin, who was bequeathed 
to the grand-sons and was not taken from them. The defendant, Rob- 
ert, contends that the terms of the codicil imported an express bequest 
of the boy James to him, and was, therefore, a revocation of that to 
the defendant Noah, if indeed the boy James was given to Noah by the 
will; but he insists that the James mentioned in the will was the old 
man James, and if so, there was no conflict between the will and codicil. 
We certainly do not concur in the latter part of the construction con- 
tended for. A legacy imports a bounty, and we cannot, for a moment, 
believe that a father would mock his son by giving him, as an apparent 
bounty, an old negro, who was then and might be for several years a 
burden to his owner. He would rather, in proper terms, have confided 
the old man to his care and have given at the same time the means for 
keeping and providing for him. We say this without adverting to the 
fact that the term boy is applied to Allen, who is mentioned in the 
same connection with James, and the term may, therefore have been 
intended to apply to both. The other part of the construction insisted 
upon, is not so free from doubt, but upon reflection we think that is 
against the claim of the grand-son. The clause in question certainly 
does not purport to give any negro not given before, but on the con- 
trary provides for the division of the negroes “before mentioned” among 
his three grand-sons. James was not before mentioned in the gift to his 
grand-sons by the will, but the boy Urwin was. We think, there- 

fore, that taking the will and codicil together there is an apparent (74) 
mistake of James for Urwin, and that the latter passes to the 
grand-sons and the former does not, thus giving effect to the rule herein 
before stated, “that where the will contains a clear and unambiguous 
disposition of property, real or personal, such a gift is not allowed to be 
revoked by doubtful expressions in a codicil.” 

8. Upon the construction which we have just adopted as the true 
meaning of the last clause of the codicil, the residuary legatees of the 
slaves contend that they are entitled to the child of Hannah which was 
not born at the date of the will, and which they, therefore, contend did 
not pass under it by the bequest of Hannah to the testator’s grand-sons. 
It is true that the general rule is that the bequest of a female slave, or 
of her and her increase will not carry any child she may have between 
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the publication of the will and the death of the testator. Stultz v. Kvser, 
37 N.C. 538. But if there be any expression in the will showing an in- 
tention on the part of the testator, that the child so born shall be in- 
cluded in the gift of the mother, then the legatee shall take it. Love v. 
Love, 40 N.C. 201. Such intention might be shown in a clause of the 
will subsequent to that in which the gift was made, and we can see no 
reason why it may not be manifested in a codicil; one office of which, 
as appears from its definition, is to explain the will. According to this 
explanation then, the defendant, Amos Hines, takes the child of Han- 
nah as being included in the gift of the mother. 


A decree may be drawn declaring the rights of the parties in accord- 
ance with this opinion, and the costs must be paid out of the assets in 
the hand of the plaintiff, as administrator with the will annexed. 


Per curiam. 
Decree accordingly. 


Cited: Redding v. Allen, 56 N.C. 367. 


(75 ) 
GEORGE HURDLE anp otrHers v. JOSEPH B. OUTLAW, ADM’R. 


A bequest of “all my property of every description” to “my good friend. 
and relative’ J. B. O., shows an intention to appoint “a universal legatee,” 
and therefore, not only tangible property, but monies, stocks, bonds and 
choses in action, were held to pass by this bequest. 

The next of kin have no interest in slaves bequeathed to one to be emanci- 
pated, and cannot properly bring suit in regard to them in their own names, 
Only the State or the slaves themselves, are interested in the question. 

Aliter, where slaves are bequeathed in secret trust to be held nominally as 
slaves, but really as free persons. In such a case, the bequest would be void, 
and the next of kin might claim the slaves. 


CausE removed from the Court of Equity of Alamance County, at 
the Fall Term, 1854. 

The bill was filed by the plaintiff’s as the next of kin of David Out- 
law, deceased, alleging that he had made and published his last will 
and testament, which was solemnly admitted to probate, and which is 
as follows: 7 
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“Tt is my wish and desire, that my good friend and relative, Dr. 
J oseph B. Outlaw, have all my property of every description. 


DAVID OUTLAW. 
Dec. 20th, 1848.” 


And that the defendant took letters of adminstration with the will 
annexed of the said estate, and as administrator took possession of all 
the estate of the testator, consisting of slaves and other personal 
property, also that he took possession of a sum of money and the evi- 
dences of debt due the testator consisting of bonds, notes, mortgages, 
certificates of stocks in Banking and other incorporated companies, and 
other choses in action, amounting to seventy-five thousand dollars. 

The plaintiffs in their bill insist that, by a proper construction of the 
will above set out, only the tangible property passed to the defendant, 
and that the monies, bonds stocks, choses in action and evidences of 
debt were not disposed of thereby, and that the same is distributable 
among the plaintiffs, as the next of kin of the deceased. | 
_ The plaintiffs further allege that the debts against the estate have 
been paid off, and they pray that the defendant may be de- 
creed to account and pay over to them the amount as to which (76) 
the said David died intestate. 

The plaintiffs in their bill further allege that among the slaves be- 
queathed to the defendant, there were two who were to be emancipated 
and set free; that the said David had, in his life-time, often so de- 
clared, and that the defendant, shortly after the death of the testator, 
in a letter written to a friend expressly admitted this to be the wish of 
the deceased and therein promised to effectuate this purpose, but that 
since that time the defendant has made sale of one of these slaves and 
received the value thereof in money. They allege their willingness that 
this slave may still be emancipated, and that the defendant may be 
compelled to re-purchase him for that purpose, but they insist if this 
cannot be done, and this trust shall be considered by the Court as void, 
that he may be compelled to account for the value of these slaves to 
the plaintiffs. The bill also prays for general relief. 

To this bill there was a demurrer, alleging grounds applicable to the 
several aspects of the plaintiff’s claims: a joinder in demurrer, and the 
cause being set for argument, was transmitted to this Court by consent. 


Graham for the plaintiffs. 
Moore, Miller and G. W. Haywood for the defendant. 


: Battie, J. An attentive consideration of the arguments of the coun- 
sel on both sides, and an examination of the authorities on which they 
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respectively rely, have satisfied us that the demurrer is well founded, 

and that the bill must be dismissed. 

In support of the construction of the will of David Outlaw, for 
which the plaintiff's counsel contends, he relies mainly, if not alto- 
gether, upon the case of Pippin v. Ellison, 34 N.C. 61, recently decided 
in this court. The question in that case, arose upon the construction of 
the following clause in the will of John Wyatt: “IT give and bequeath 
to Lydia Wyatt, all the balance of my property during her natural life, 
and at her death it is my will and desire, that the said property loaned 
to my said wife, shall be sold by my executor, with the exception of one 

acre of land, and the money, arising from the sale of said prop- 
(77) erty, to remain in the possession of my executor, in trust for the 

benefit of my daughter, Keziah Roby,” etc. The Court said: 
“the question is whether the bonds, accounts and other choses in action 
passed under the above clause, or were undisposed of and subject to dis- 
tribution? The word “estate” has a broader signification than the word 
property: The former includes choses in action: The latter does not: 
and in reference to personalty, is confined to “goods”: which term 
embraces things inanimate—furniture, farming utensils, corn, etc. and 
“chattels,” which term embraces living things—slaves, horses, cattle, 
hogs, ete. Nothing but personal property, or goods and chattels, could, 
at common law, be seized under a fi. fa., or be the subject of larceny. 

As the testator uses the word “property,” choses in action are ex- 
cluded, taking the word to have been used in its legal sense; and that 
such was his meaning, is made still more manifest by the direction that 
all said property, at the death of his wife, shall be sold, and the moneys 
arising from the sale, applied,” ete. 

The counsel for the defendant, contend that the restricted meaning 
which the Court applied to the word “property,” was not necessary to 
the decision of the cause, as is apparent in the opinion itself; and there- 
fore the case is not to be so highly regarded, as an authority as a 
direct adjudication upon the very point would have been. The counsel 
then referred to several dictionaries and the text writers, and cited 
many cases to show that the word “property” has a much broader sig- 
nification than was assigned to it by the Court in Pippin v. Ellison. 
“wines and property in England” passed the testators property in Eng- 
365, (8 con. ch. Rep. 36) in which it was held that a bequest of his 
Among these cases was that of Arnold v. Arnold, 2 Mylne and Keene 
land of every description, including money in the funds, and at his 
banker’s debts, and arrears of a pension due to him, and was not con- 
fined to the property ejusdem generis with wines, as had been contended 
for by counsel. In delivering his opinion, the Master of the Rolls, Sir 
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CHRISTOPHER Prepy, (who was afterwards Lord Chancellor Corren- 
HAM) said, among other things, “the gift of the wines would not be 
limited by the occurrence of the subsequent word “property,” 
which, be it observed, is as large and comprehensive a term as (78) 
can possibly be used.” 

We do not feel ourselves called upon, in this case, to decide ee 1s 
the true meaning of the term “property,” when used by a testator with- 
out any expression in the context to restrict, or extend or in any way 
to modify it, because we all think, that in the will under consideration, 
the words “all my property of every description” were intended to con- 
vey every thing of which the testator had the right to dispose. His pur- 
pose was to make his friend and relative, Dr. Joseph B. Outlaw, his 
“universal legatee,” giving to him whatever things he owned, whether 
real, personal or mixed, and whether in possession or in action. Nothing 
less will satisfy the broad terms used, “all my property of every de- 
scription.” 

The first part of the demurrer must, therefore, be sustained. 

Our opinion upon the question raised upon the second part of the de- 
murrer, 1s equally against the plaintiffs. They have no such interest in 
the emancipation of the slaves mentioned in the bill, as will sustain a 
suit for that purpose in their names. Whether the emancipation of 
slaves, directed in a will or assumed upon a secret trust, is such a public 
charity as will be enforced by a proceeding 3 in the name of the Attorney 
General of the State, or whether it is a right which the slaves them- 
selves can enforce, by a suit, are interesting questions which the present 
pleadings do not meee it our duty to decide. 

It is quite certain that the plaintiffs cannot enterfere in ee own 
names. Had they charged as a fact, in their bill, that the defendant had 
taken the slaves upon a secret trust to permit them to remain in the 
State, nominally as slaves, but really as free persons, then the bequest, 
if the charge were true, would have been void, and the plaintiffs would 
have had such an interest in the slaves as would have entitled them to 
an answer from the defendant. But no such allegation is to be found in 
the bill. The only charge, on the subject of emancipation is of such a 
trust as we have already said, the plaintiffs have no right to enforce. In 
the case of Thomson v. N ewlin, 4) N.C, 884, the Court say, with regard 
to such a trust, that the right of the next of. kin would seem tobe 
extinguished, for it does not belong to them to enforce it, nor (79) 
does the breach of it work an injury to them, but only to the 7 
negroes or the State.” 

But it is argued for the plaintiffs, that they have a right to an answer 
from the defendant to ascertain the nature of the trust, so as to see 
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whether it is a void one or not: That might be so were there any allegation 
of any state of facts that would make the trust void. But such is not 
the case, and for that reason the second part of the demurrer must also 
be sustained: the result of which is, that the bill must be dismissed with 
costs. 

Pearson, J. It is not necessary for me to deliver an opinion in this 
case, as I fully concur in the decision upon the ground upon which it is 
put: 2. e. from the words of the will, it was the intention of the testator 
to make the defendant his “universal legatee.” 

But, as I delivered the opinion in Pippin v. Ellison, 34 N.C. 61, and 
was guilty of uttering an “obiter dictum,” by laying down a broader 
proposition than the decision called for, (which I have always en- 
deavored most studiously to avoid) it is not improper for me to refer to 
Campbell v. Smith, 10 N.C. 590, where the decision is put on the word 
“property” per se, and as used “in the Bill of Rights,” does not include 
debts and other choses in action. Hmnperson, J. “A debt or duty 1s not 
property in the proper sense of the word, although to comply with the 
intent, it is often so taken. Property is a thing over which a man may 
have dominion and power to do with as he pleases: he may give grant 
or sell it, at his pleasure—A person has an interest in a debt or duty, 
but a property in a thing only, either natural or artificial. He cannot 
give or grant a debt or duty, because it 1s not property.” 


Per curiam. 
Bill dismissed. 


Cited: Page v. Atkins, 60 N.C. 269; Hollowell v. Manly, 179 N.C. 
265. 


( 80 ) 
ANDREW BAGGARLY v. ISHAM GAITHER anp WILFRED TURNER. 


Where one, without notice of a prior equity, for a valuable consideration, 
obtains a transfer of a note as a security for debts due him, he may pro- 
tect himself even after such notice, by taking an endorsement of the note, 
thus acquiring a legal title in aid of his equity, and the two rights, thus 
united, will prevail in a Court of Equity. _ 


Cause removed from the Court of Equity of Iredell County, at 
Spring Term, 1854. 
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Boyden for the plaintiff. 
H.C. Jones for the defendants. 


Pearson, J. In February, 1847, the plaintiff bought of the defendant, 
Gaither, a tract of land, for which he gave his note payable twelve 
months after date, for $173.50. In July 1847, Gaither, by an instrument 
in writing, transferred the note to the other defendant, Turner, as 
security for the amount which Gaither then owed Turner, and for the 
amount that Turner was liable for, as the security of Gaither. 

In October 1847, Gaither regularly assigned the note to Turner in 
satisfaction of the amounts then due. After the maturity of the note, 
Turner as endorsee, took a judgment against the plaintiff. 

The bill is filed, to enjoin the collection of this judgment, upon the 
allegation that at the time of the execution of the note, there was an 
agreement between the plaintiff and Gaither, that the plaintiff should 
pay off such debts of Gaither as he might find it convenient to discharge, 
and ‘‘take up” before the note fell due, for which he was to be allowed 
a credit upon the note; that the plaintiff, in pursuance of this agree- 
ment, paid off several debts due by Gaither, which, added to the 
amount due to the plaintiff, for articles sold and delivered, equalled the 
amount of the note, and that the defendant, Turner at the time he took 
the note in pledge, and at the date of the endorsement, had full notice. 

Gaither denies that there was any such agreement at the time the 
note was executed, but admits that sometime afterwards he did agree 
to allow the plaintiff credit on his note for any debts that he 
might “take up,” or for any articles that he might furnish over (81) 
and above what Gaither should be entitled to as hire for his 
work, and for boarding the hands of plaintiff, which was estimated at 
$30 per month. Turner alleges that when Gaither pledged the note to 
him, Gaither owed him a large amount; and besides, he was liable as 
Gaither’s security, and to induce him to make the pledge and enter 
into the instrument of writing, transferring the note for that purpose, he 
then advanced for him the additional sum of $50. He avers that at this 
time, he had no notice of any claim upon the note on the part of the plain- 
tiff: he admits that he afterwards heard that the plaintiff set up a claim 
to be allowed certain amounts by way of set-off to the note, and that he 
then took an endorsement of the note for his protection, having agreed 
with Gaither, to take it in satisfaction of what was due to him, which, 
upon settlement, exceeded the amount of the note, by some five dollars. 
Upon the pleadings and proofs, it is left doubtful whether the agreement 
between the plaintiff and Gaither was mutually binding, so that the 
plaintiff was under any legal obligation to take up debts of Gaither, un- 
less he might see proper to do so. If there was this want of mutuality, 
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very clearly the plaintiff had no equity which attached to the note 
until he actually paid off the several debts, which he did, for the 
greater part, after the note was pledged to the defendant, Turner. The 
absense of an endorsement to this effect, tends strongly to show that 
the arrangement was one of which the plaintiff was at liberty to avail 
himself, or not as he saw proper. We are not, however, called upon to 
decide this question, because it is clearly proven that besides what 
was then due to Turner by Gaither, and the amount for which he 
went Gaither’s security, Turner did, at the time, make an advancement . 
of the additional sum of $50, as a consideration to induce Gaither to 
pledge the note. The evidence does not sustain the allegation that 
Turner had notice of the plaintiff equity, so as to weigh down the positive 
denial of the answer: consequently, Turner, when he took the note in 
pledge, acquired an equity equal to the supposed equity of the plaintiff, 

it is familiar learning that one who has, without notice acquired 
(82) an equity, may afterwards protect it by acquiring the legal ti- 

tle. The latter purchaser or encumbrancer in payment of his 
money, becomes an honest claimant in equity, and is entitled, if he. 
can, to protect his claim; he is not bound to look for protection until 
he has ascertained that danger exists. Adams 330, (162). 

The payment of the $50 makes it unnecessary to enter into the ques- 
tions, how far a security, taken for an existing debt, is entitled to the 
protection given in Equity to conveyances for valuable considerations. 
Holderby v. Blum, 22 N.C. 51, was relied on in the argument for the 
plaintiff. Reddick v. Jones, 28 N.C. 109. Ingram v. Kirkpatrick, 41 N.C. 
463, have been called to our attention as seemingly contra. 3 


Bill dismissed. 


Cited: Carroll v. Johnston, post, 122. 


JESSE A. CLEMENT AND oTHERS v. CHARLES CAUBLE AND WIFE. 


In the descent of real estate, under the act of 1808, the next collateral 
relations of the person last seized, who are of equal degree, take per stirpes, 
and not per capita. 


Pearson, J. dissentiente. Under the act of 1808, land descends per capita 
among the next collateral relations who are in equal degree. When those 
more remote bring themselves up to an equality by the right of represen- 
tation, they take per stirpes. - 
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Apprau from the Court of Equity of Davidson County, at the Spring 
Term, 1854, His Honor Judge MAN ty, presiding. 

Eve Clement, had two brothers, Adam and Henry, both of whom died 
in her life-time. Adam Clement, left him surviving; an only daughter, 
Susan, who married Charles Cauble. 

Henry Clement, had seven children, Jesse A. Clement, Mary, the wife 
of William March, who has since died without children; Sarah, the wife 
of James Ryan; Henry, who died leaving seven children; Godfrey, 
who died leaving three children; Margaret Sain, who died leaving three 
children; and John, who died leaving seven children. Henry, 
Godfrey, Margaret and John, died prior to the year 1851. (83) 

Sometime in the year 1954, Eve Clement died, without chil- 
dren, seized in fee of several tracts of land. At the Fall Term, of that 
year, this bill was filed for the purpose of having the land sold for 
partition, and the proceeds divided among the heirs at law of Eve 
Clement. The decree was obtained, the land sold, and a reference made 
to the Clerk and Master, to report how the funds arising from the sale, 
should be distributed. 

The Clerk and Master reported that the fund should be divided into 
two equal parts, one of which should be paid to Charles Cauble and 
his wife, the representatives of Adam Clement. The other, to be sub- 
divided into six equal portions, one of which was to be given to each of 
the children and the representatives of the children of Henry Clement. 

The report was excepted to, and it was insisted that the division 
should have been equal among the nephews and nieces of Eve Clement, 
they being her next collateral relations, and that the grand nephews 
and grand nieces might represent their deceased parents. Upon the 
cause coming on to be heard, the exception was sustained, and it was 
decreed that the fund should be divided into seven parts, and that the 
distribution be as follows: To— 


Jesse A. Clement, one share. 
James Ryan and Wife, one share. 
The eight children of Henry Clement, Jr., one share. 
The three children of Godfrey Clement, one share. 
The three children of Margaret Sain, one share. 
The seven children of John Clement, one share. 

_ Charles Cauble and wife, one share. 


From which decree, Charles Cauble and wife, appealed to the Su- 
preme Court. 


_ H.C, Jones and Winston for the plaintiffs. 
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John H. Bryan for the defendants. 


Barris, J. Eve Clement died intestate and without issue, in the year, 
1851, seized of certain tracts of land in the County of Davidson, 
(84) and leaving as her heirs at law, certain nephews and nieces, and 
ereat nephews and nieces, who were the children and grand chil- 
dren of her deceased brothers, Adam Clement and Henry Clement; of 
these, Susan, the wife of Charles Cauble, is the only child of Adam 
Clement, and the others, are the children and grand children of Henry 
Clement. Upon the petition of the heirs at law, the lands were sold for 
partition, and upon reference to the Clerk and Master to ascertain how 
the proceeds should be divided, he made a report in which he declared 
that Susan Cauble, being the sole descendant and representative of her 
deceased father, Adam Clement, was entitled to one half, and that the 
other half was to be divided among the living children of Henry Cle- 
ment, and his grand children by deceased parents, each of his children 
taking a share, and his grand children taking a share for each class as 
representing its deceased father or mother. To this report, the descend- 
ants and representatives of Henry Clement, filed an exception, and in- 
sisted that “the division should be equal among the nephews and nieces, 
they being the next collateral relations of Eve Clement, the person last 
seized, and the grand nephews and nieces representing their ancestors, 
and standing in the same place of their ancestors as though they were 
still living.” The judge, in the Court below, sustained the exception, and 
directed a division accordingly; and from the decree, Charles Cauble 
and his wife, Susan appealed to this Court. 

The question presented in the appeal is, whether Adam and Henry 
Clement, the deceased brothers of the person who died last seized, are 
the ancestors from who, according to our canons of descent, the right of 
representation is to be traced; or whether their children, the nephews 
and nieces of the propositus, who were living at her death are to claim 
in their own right, without regard to parentage, together with her 
ereat nephews and nieces, who are to take by classes, representing their 
deceased fathers or mothers, respectively? 

It is admitted, that if the English canon of descent, which relates to 
the right of representation, is not changed or modified in this State 

by our canons of inheritance, which abolish primogeniture 
(85) among the males, and the preference of males over females, then 
the exception ought to have been overruled, and that the decree 
must now be reversed. But it is strongly insisted that such change or 
modification has been effected as a necessary consequence of the adop- 
tion of the canons to which we have referred. It is said, and that is the 
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main basis of the argument, that the English rule is founded upon the 
double preference which their law gives, first to the male issue, and 
next to the first born among the males; and for this is quoted the high 
authority of Black. Com. vol. 2, page 218, and then the inference 1s 
drawn, that as we have abolished both preferences, the right of repre- 
sentation in the extent to which it is carried by the English rule, must 
fall with them. I do not feel myself bound to admit that the English 
rule was founded solely upon the two canons, by which Mr. Justice 
Biackstone has sought to justify it, in opposition to the Roman law 
on that subject; but if I were, I think I can show conclusively that our 
law, while abolishing the English canons of primogeniture, and the 
preference of males over females, has in all other respects, expressly 
retained their canon on the right of representation, in its full force and 
effect. 

In order that my argument may be the better understood, I think 
it necessary to state in full, the English canons of descent. They are 
seven in number, and are as follows: 


“1 Inheritances shall lineally descend to the issue of the person who 
last died, actually seized, in infinitum, but shall never lineally ascend.” 

“2 The male issue shall be admitted before the female.” 

“3 When there are two or more males in equal degree, the eldest 
only shall inherit, but the females altogether.”’ 

“4 The lineal descendants in infinitum of any person deceased shall 
represent their ancestors; that is, shall stand in the same place as the 
person himself would have done had he been living.” 

“5 On failure of lineal descendants or issue of the person last seized, 
the inheritance shall descend to his collateral relations, being of the 
blood of the first purchaser, subject to the three preceding rules.”’ 

“6 The collateral heir of the person last seized, must be his (86) 
next collateral kinsman of the whole blood.” 

“7 Tn collateral inheritances, the male stocks shall be preferred to 
the female, (that is, kindred derived from the blood of the male ances- 
tors, however remote, shall be admitted before those from the blood of 
the females however near,) unless where the lands have in fact descended 
from a female.” 


These canons or rules of inheritance, were brought by our ancestors 
to this country; prevailed here during the Proprietory and Provincial 
Governments, and surviving the revolution, were firmly established in 
the independent and republican State of North Carolina. Of this, we 
have the most unquestionable evidence in the recitals contained in the 
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Act of the first General Assembly of 1784, by which the first change 
in our rules of descent was effected, (see Act of 1784, ch. 204 of the Rev. 
Code of 1820). That Act, after reciting, that “whereas it will tend to 
promote that equality of property which is the spirit and principle of a 
genuine republic, that the real estates of persons dying intestate should 
undergo a more general and equal distribution than has hitherto pre- 
vailed in this State,” proceeded to provide for an equal distribution of 
an intestate’s land among his sons, and for want of sons, among his 
daughters, as tenants in common, requiring advancements to be ac- 
counted for, and establishing the right of representation in case any 
child, son or daughter, had died in the life time of his or her father, leav- 
ing lineal descendants. The third section of the same act, after a recital 
that “it is almost peculiar to the law of Great Britain, and founded in 
principles of the feudal law, which no longer apply in that government, 
and can never apply in this State, that the half blood should be exclud- 
ed from the inheritance,” declared that the half blood should succeed 
in certain cases, with the following proviso in favor of the right of rep- 
resentation: “If any brother or sister of the intestate shall have died 
in the life time of the intestate leaving issue, male or female, such is- 
sue shall represent their deceased parent, and stand in the same place 
he or she would have done if living, and shall be entitled to the same 

part or portion of the estate of his or their uncle or aunt, as 
(87) his or their father or mother would have been entitled unto if 

living, such part or portion to be divided among such repre- 
sentatives, if more than one, among all the sons, and for want of sons, 
among all the daughters equally, share and share alike, as to tenants in 
common, and not as joint tenants.” In the 4th section it is enacted “that 
the same rules of descent shall be observed in lineal descendants and 
collaterals respectively, when the lineal descendants shall be further 
removed from their ancestors than grand children; and when the col- 
laterals shall be further removed than the children of brothers and sis- 
ters.” 

The 7th section, after reciting that “Whereas, by the law of descents, 
as it now stands, when any person seized of a real estate, in fee simple 
dies intestate without issue, and not having any brother or sister, such 
estate descends to some collateral relation, notwithstanding that the intes- 
tate may have parents living, a doctrine grounded upon a maxium of 
law not founded in reason, and often iniquitous in its consequences,” en- 
acted that, in such cases, the estate shall be vested in the father, and 
if he be dead, then in the mother in fee, unless the estate was derived 
from one of the parents, and then in that parent from whom it was so 


derived. 
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These enactments, it will at once be preceived, made radical and 
‘important changes in the law of descents in this State. They, after re- 
citing the evils of the existing rules, abolished primogeniture among 
males; admitted the half blood to inherit in certain cases, and essen- 
tially modified the rule excluding lineal ascents. But they did not com- 
plain of, nor alter in the slightest degree, the principle of canon of the 
right of representation, either among lineals or collaterals; so far 
from it the Legislature seemed anxious to prevent an inference to that 
effect. They, therefore, expressly declared the continued existence of 
‘that canon by the before recited proviso to the 3d section, and by the 
4th section in terms too plain to be misunderstood, and too strong to be 
resisted :— 


“Tf any brother or sister of the intestate shall have died in the life 
time of the intestate, leaving issue, male or female, such issue shall 
represent their deceased parent, and stand in the same place, he 
or she would have done, if living, and shall be entitled to the (88) 
same part or portion of the estate of his or thew uncle or aunt, 
as his or their father or mother would have been entitled unto if living, 
such part or portion to be divided,” etc. 


Now it seems to me to be certain, that if this Act has not been altered 
in this particular, (and I think I can show that it has not) Susan Cauble, 
the only child of Adam Clement, who had died in the life time of his 
sister Eve, can claim under it without dispute, the part or portion of 
her aunt’s estate, to which her father would have been entitled if he had 
survived his sister. 

‘| think that I have advanced one sure step in my argument, by show- 
ing that the abolition of the right of primogeniture among males, did 
not either expressly or impliedly produce any change in the principle 
of the canon of the right of representation. I will now proceed further 
to show, that the admission of females into the inheritance on an 
equality with males, did not have that effect. I will, however, remark 
in passing, that doubts having arisen as to the proper construction of 
the Act above referred to, in relation to the admission of half blood 
and parents into inheritances in certain cases, another act was passed at 
the next session of the General Assembly, in October of the same year, 
by which it was explained and corrected. A reference to this amending 
Act, (see Act of 1784, ch. 225, see 2 and 3 of the Rev. Code of 1820) 
will show that it did not touch the rule of representation. Females were 
admitted into inheritances upon an equality with males by the Act of 
1795, (Rev. Code of 1820, ch. 435) by this simple recital and enact- 
ment: “Whereas, by the before recited Act, (referring to the Act of 
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1784, ch. 204) the inheritance of land and other real estate in fee sim- 
ple, descends to males in exclusion of females, contrary to the policy of 
our government, “Be it enacted, etc., that all females shall be entitled 
to take by descent, equally with the males, share and share alike, ac- 
cording to the rules of descent upon males in the before recited Act; 
any law, usage or custom, to the contrary notwithstanding.” The ques- 
tion upon the Act is, can it alone have the extraordinary effect of es- 

sentially changing by inference the principle of the rule of rep- 
(89) resentation? So far from it, I think that it expressly recognizes 

and confirms that principle. All females shall be entitled to take 
by descent equal with the males, share and share alike, according to the 
rules of descent upon males in the before recited Act. If I have suc- 
ceeded in proving, that according to the before recited Act, the princi- 
ple of the rule of the right of representation remained unaltered, then I 
have proved that it remained unaltered by the amending Act of 1795. 
I think that I have thus established upon a firm foundation, the propo- 
sition which I proposed to demonstrate, that the principle of the Eng- 
lish canon, on the right of representation, had been adopted in this 
State, and had not been abolished by our canons which destroyed the 
right of primongeniture among males, and the preference of males over 
females. There is but one other Act which affects the question, and an 
examination of that, will, in my opinion still further confirm my views. 
In the year 1808, the whole law of descents was taken into considera- 
tion by the Legislature, and was referred to a committee, the chairman 
of which was the late Judge Gastron, who had at that early day given 
indications of the eminence, in his profession, which he was afterwards 
destined to attain. The committee, through their chairman, made a re- 
port which it is necessary, for my purpose that I should give in full. 
“Mr. Gaston from the committee, who were directed to enquire into 
the expediency of amending the law of descents, reported that having 
assiduously examined the important subject referred to them, they 
find that the various Acts which have been passed to regulate the 
course of descents, are so replete with ambiguities, that it is difficult to 
understand the true meaning of the Legislature; whether it was de- 
siened to retain a preference in favor of the relations of the blood of the 
purchasing ancestor? Whether kindred on the part of the father were 
to have a prior claim to those of the mother? Whether the provision in 
favor of one-half blood over the other, did not apply to the whole 
blood also; whether the abolition of the distinction between males and 
females was confined to individuals or extended to stocks; and wheth- 

er the provisions in favor of parents comprehended the case of 
(90) lands inherited by the intestate, are all questions on which the 
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most intelligent may differ, and which must occasion the most 
extensive litigation. Your committee, conceiving that certainty in the 
law of descents, is of the utmost importance, and of universal conse- 
quence, have been anxious to discover whence this ambiguity in the ex- 
isting law has arisen, that endeavoring to remove it, they might avoid 
the cause by which it has been occasioned. They believe that all these 
errors have arisen from the Legislature having undertaken to define 
with minuteness, the cases which might occur, and having undertaken 
to make provision for each of them, instead of establishing certain 
plain and general principles, which might be susceptible of application in 
every instance. Your committee, strongly impressed with this belief, have 
conceived it their duty to attempt the framing of rules, embracing such 
principles; and in making such rules, they have been studious to conform 
as nearly as might be, to the existing law. The three first rules, it will be 
perceived, do not introduce any innovation in those which now prevail, 
and would be altogether unnecessary were it not for the advantage 
which is derived from bringing together all the rules upon the subject. 
The fourth rule has for its principal object the securing to the family 
of the man by whose industry the property was acquired, the enjoy- 
ment of such property in preference to those who have no consanguinity 
with him. The fifth rule is designed to embrace those cases, in which 
the intestate was himself the first purchaser, and in which reason dic- 
tates that his nearest relations shall succeed to his estate, whether on 
the side of his father or mother. The sixth rule is but a simple affirma- 
tion of principles now existing. The proviso is founded upon that senti- 
ment of natural affection which has received the sanction of the Legis- 
lature in the two acts of 1784. The committee have deemed it advisable 
to avoid all uncertainty, that the proviso should embrace every case in 
which the collateral kindred are more remote than the issue of brother 
and sister, and to prevent the inconvenience which might result from in- 
terrupting the general course of descent, they have proposed that the 
provision should be for life only. Your committee, do therefore, 
recommend that the bill accompanying this report, entitled ‘a (91) 
bill to regulate descents,’ be put on its passage, and enacted into 
a law.” It was accordingly so done, and the bill became a law, and it 1s 
said without any amendment. (See note to Wilkerson v. Bracken, 24 
N.C. 322, and see the Act among the Acts of 1808, ch. 789, of the Rev. 
Code of 1820, constituting the first six sections of the Rev. Stat. ch. 38.) 
The report says: “That the three first rules do not introduce any 
innovation in those which now prevail.” The third rule is that which 
provides for the right of representation, and it is to be remarked, that 
it is substantially the same as the English rule on that subject. Indeed, 
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it is almost a verbatvm copy of the English canon. The most astute of 
critics cannot say that leaving out of our rule the words in infinitum. 
and inserting the conjunction ‘‘and” instead of “that is,” makes it dif- 
ferent in signification from the Englsh. The term “descendants” signi- 
fies ‘persons descended from an ancestor in any degree,” and embraces 
-grand-children, great grand-children, etc. as well as children. This is so, 
independently of the fourth section of the first Act of 1784, (Rev. Code 
of 1820, ch. 204) which extends the right of representation to lineal de- 
scendants further removed from their ancestors than grand-children, 
and to collaterals further removed than the children of brothers and 
sisters. Such being the case, I feel bound to adopt the construction put 
upon the English canon. I can hardly conceive it possible that the 
learned author of the report, and draftsman of the Act of 1808, should, 
in framing rules of descent for the express purpose of removing am- 
biguities and producing certainty, have used the very language of a 
pre-existing rule unless he intended that it should have the same signi- 
fication. I feel bound to contend further, that such is the only natural 
-and proper construction of which the language of the rule is susceptible. 
If the number of the descendants of several deceased persons be differ- 
‘ent, is it not obvious that those of any one of such deceased persons will 
not stand in the place of their ancestors, if they take with others per 
capita instead of per stirpes? For instance, if the propositus had two 
| sons and a daughter, all of whom had died in the life time of 
(92) their father, leaving the first son, six children, the second one, 
and the daughter, ten; now, if upon the death of the grandfather, 
the grandchildren take per capita, the only child of the second son will 
get but a seventeenth part of the estate, instead of the third to which 
his father would have been entitled, had he survived his father, the 
propositus. A similar instance would show a like operation of the per 
capita rule when applied to the descendants of collaterals. That, it 
seems to us, is in direct opposition to the plain import of the words of the 
rule, and we therefore, cannot adopt it. 

The result of my argument, when applied to the case before us, is, 
that when Eve Clement died, her lands descended, one half to her niece, 
Susan Cauble, as the sole descendant of her deceased brother, Adam 
Clement, and the other half to her nieces and nephews, and the children 
of her deceased nieces and nephews, as the descendants of her deceased 
brother, Henry Clement, to be divided among them, er stirpes. In com- 
ing to this conclusion, I have not relied upon the authority of Ward v. 
Stowe, 12 N.C. 67, because it is not directly in point, though the lan- 
guage of the Court favors the view which I have taken. Nor have I 
sought to sustain myself by the high authority of that eminent Judge 
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and distinguished lawwriter, Chancellor Kmnt, (4 Kent Com. 391,) be- 
cause, with all due deference to those who entertain a contrary opinion, 
I think the argument upon these various provisions of our statutes 1s 
so clear, that it does not require it. 

As the Chief Justice concurs with me, the decree must be reversed, 
the exception to the master’s report overruled, the report confirmed 
and a decree be entered accordingly. 


Decree reversed. 


Nasu, C. J. I concur with Judge Barrus, in his view of the case, that 
the descent is per stripes and not per capita. It is not my intention to 
enter into an elaborate investigation of the subject; that has been al- 
ready done; but to express in few words, my reasons for the conclusion 
at which I have arrived. 

The main prop for the argument for the descent per capita (93) 
is, that our canons of descent have removed the ground upon 
which the descent per stirpes rests, and under the maxim, cessante ra- 
tione cessat lex, the rule itself ceases. The maxim is a Just and proper 
one when properly applied, but approaches so near to legislation, that 
it ought to be resorted to with great caution. We must recollect that all 
rules of succession to estates are creatures of the civil polity and jurs 
positivi only, 2 Bl. Com. 211. There is certainly then no injustice done 
to any person whatever by the path of descent marked out by the 
municipal law. The English rules or canons of inheritances continued 
to be the law of this State down to the years ’84 and ’95, when they 
were materially altered. The 2nd section of the act of ’84 abolishes 
primogeniture, and lets in all the sons; the third section lets in the half 
blood, and the last proviso provides for the succession of collaterals. 
Justice Blackstone, in commenting on the 4th canon of descents, which 
establishes the doctrine of representation, observes that—This mode 
of representation is a necessary consequence of the double preference 
given by our law, first to the male issue, and second to the first born 
among the males,” 2nd vol. 218. Hence it is deduced as a corollary, that 
as the act of ’84 abolished both rules, the maxim, cessante ratione ces- 
sat lex is applicable; but the maxim cannot apply; for in the 3d sec- 
tion of that Act which lets in the half blood, in the proviso, the Leg- 
islature declared, “that if any brother or sister of the intestate shall 
have died in the life time of the intestate, leaving issue, male or female, 
such issue shall represent that deceased parent, and stand in the same 
place he or she would have done if living, etc.” Here there is an express 
declaration, in the same Act abolishing the feudal principles of males 
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of the whole blood, taking in exclusion of the half blood, and of primo- 
geniture, that the right of taking per stirpes shall exist independent 
of the 2d and 3d canon of the English law of inheritance; such was the 
will of the Legislature, volentas stat ratione—When at. the session 
of 1808 the whole subject was revised and new modeled, and new canons 
established, the 5th canon declares that “on failure of lineal descend- 

ants, ete., the inheritance shall descend to the next collateral 
(94) relations of the person last seized, etc., subject to the second and 

third rules.” The 2d rule places females upon an exact equality 
with males, and the 3d is as follows: “the lineal descendants of any 
person deceased shall represent their ancestor and stand in the same 
places as the person himself would have done had he been living:” now 
incorporate into the 5th section, the 3d section, and it will read as 
follows, on failure of lineal descendants, etc., the inheritance shall de- 
scend to the collateral relations of the person last seized, who shall 
represent their ancestor and stand in the same place as the person 
himself would have done had he been living. You then have substantially, 
and in the last two lines where representation is provided, nearly the 
exact words of the ordinance of ’84. Can there be a doubt then, that 
the Legislature, both in ’84 and in 1808 intended to preserve the right 
of representation among collaterals, although the feudal grounds for 
the rule were removed? It is said further, that an adherence to the 
letter of the canon will be sticking in the bark: Not so: when the 
Legislature has plainly expressed its will upon a matter within its 
jurisdiction, that will must be observed, and the Courts have no right 
to depart from it, except when it commands that which is in itself im- 
moral or absurd. It is further said, the word shall used in the canon, 
is not imperative; it certainly is imperative on Courts of Justice in 
deciding upon conflicting claims of parties before them to an inheri- 
tance. It is not necessary for me to pursue the argument any further. 
Judge Battle has gone fully into it, and I concur with him in the con- 
clusion to which he has arrived. 

Pearson, J. dissentiente. Eve Clement left her, surviving, a niece, the 
only child of her deceased brother Adam, and a niece and nephew, chil- 
dren of her deceased brother Henry, and many great nieces and nephews, 
the children of four deceased children of her brother Henry: 


Is the real estate to be divided into two equal parts, the child of 
Adam, taking one part, leaving the other part to be divided and sub- 
divided among the children of Henry who are living, and the 

(95) representatives of those who are dead? or is it to be divided into 
seven equal parts?—the two nieces and nephews taking each one 
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part and the children of the four deceased nieces and nephews, by 
classes or “per sturpes,” each class taking one part? 


‘The question is an open one, for it has so happened, that the point 
has never before been presented to this Court for decision. 

It is a principle founded on natural feeling, that upon the death of 
the owner, without making a disposition of it, his estate shall belong 
by his “next of kin.” It is also a principle, which, although subservient 
to the former, is likewise founded on natural feeling, that one should 
not be excluded from a share of the estate of his deceased kinsman, if 
by representing an ancestor he can bring himself up to an equality with 
those who are the “next of kin.” Upon these two general principles the 
distribution of estates, both real and personal, is based as the “corner 
stones.” 

That the first is founded on natural feeling all concede. If one dies, 
leaving seven children, this feeling suggests that they should share his 
estate equally, because they are all his children, so if one leaves as his 
next of kin seven grand-children, the same feeling suggests that they 
should share his estate equally, because they are all his grand-children 
—equally near to him, and for that reason presumed to be equally the 
objects of his affection without reference to the fact that some of his 
children, all of whom are dead, were blessed with more children than 
the others; for our affections, and the law which follows them, deal with 
the living, not with the dead. This is the presumption always acted on 
unless there be something to show to the contrary. For the same rea- 
sons, 1f one leaves as his next of kin, seven nieces and nephews, natural 
feeling suggests that they should share his estate equally, in the ab- 
sence of anything to show that he intended to give a preference to those 
whose parents had the fewest number of children. 

That the second is also founded on natural feeling all concede. If 
one dies leaving three children and many grand-children by deceased 
children, nature suggests that the offspring of the children who 
are dead, should not be excluded by the children who are living, (96) 
with whom their parents, if living would have been entitled to 
share—so if there be two nieces and a nephew and many children of 
four nieces and nephews who are dead, nature suggests that the child- 
ren of the deceased nieces and nephews should represent them: In 
these cases, reference is made to the dead, not upon the idea that they 
had rights which were transmitted to their offspring, but upon the 
feeling that the offspring of the dead should not be excluded by the 
living from the share to which their parents, if alive, would have been 
entitled as the equals of those who are living. 
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In regard to personal estate, these principles, both by the law of 
England and of this State, have full operation, with a single exception: 
among collaterals the right of representation is not admitted beyond 
brothers’ and sisters’ children: This is arbitrary, and was adopted to 
prevent, as far as possible, minute sub-divisions. 

In regard to real estate, three considerations founded upon policy 
originating in the feudal system, are allowed by the laws of England, 
most materially to effect the operation of these principles, i.e. land 
should be kept in the blood of the first purchaser; males should be 
preferred to females: and the eldest son should alone inherit. Those 
much famed rules of that system are, from considerations of policy, 
so engrafted into the English Canons of descent, as to form their most 
prominent features, and cause them to be rules for finding who among 
the kinsmen of a dead tenant is most fit to make a good soldier, rather 
than rules of descent by which the estate shall devolve upon those most 
nearly connected to him by the ties of nature. In fact by that system, 
the property was considered as being in the sovereign and the tenant 
was seized “as of fee” in consideration of performing services: But in 
the progress of civilization these notions have changed and with us 
land is considered as the property of the individual, much the same as 
a horse or other thing. Accordingly, the rules of descent have assimi- 
lated. very nearly to those by which personal property is distributed, 

and the two great leading principles are permitted to operate 
(97) with but little restraint. | 
The policy of keeping land in the blood of the first purchaser, 
although retained, is greatly modified by our rules of descent, but it 
has no bearing upon our case: The claimants are all in the same line, 
so there is no conflict between the paternal and maternal lines, and the 
case is not complicated by the difference between descended and ac- 
quired land. | | | | 

But the policy of preferring males to females, and of giving the whole 
real estate to the eldest son, is repudiated by our rules of descent, and 
the two English canons by which that policy was carried out are su- 
perseded by a rule putting females upon an equality with the males, 
and taking from the first born son any kind of preference. This is done 
expressly on the ground that the policy of the feudal system does not 
obtain here, and that natural feeling and justice require that there 
should be an equality among all the kinsmen of a deceased owner, who 
stand in equal degree. 2, * | 

These general remarks are made for the purpose of showing that the 
object of the Act of 1808, upon which we are to put a construction, 
has not been accomplished, if, according to that Act, one niece be en- 
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titled to one-half of the estate, while another niece who is also one of 
the “next collateral relations of the person last seized, and stands in 
equal degree” with the former, is to receive only one-twelfth part. Any 
one will admit that all in equal degree ought to stand on the same foot- 
ing, and that if the law be not so, it ought to be so; and I will remark 
that if it is not so, it must be ascribed to a singular oversight in the 
framer of the Act of 1808, and that if, by using nearly the same words, 
in which the English canon, in regard to the right of representation is 
expressed, the necessary effect is to produce this inequality, then he 
marred his own handy-work, and much will be taken from the meed of 
praise that has been heretofore universally accorded to him for framing 
an Act, which it was believed, relieved us from all of the inequalities 
and peculiar effects of the English canons of descents, originating in 
the feudal system, and put our rules of descent upon the “great princi- 
ples suggested by natural feeling and justice.” 

It is true this Court cannot make laws, but it is its duty to (98) 
put a reasonable construction upon the lawe that are made, and 
to enable it to do so, the object for which a law is made should be taken 
into consideration, as well as the words in which it is expressed. 

The question depends upon the construction of the 4th and 5th rules 
of descent, ‘‘on failure of lineal descendants, the inheritance shall de- 
scend to the next collateral relations of the person last seized subject to 
the 2nd and 3rd rules.” The 2nd is, females shall inherit equally with 
males and younger equally with other children. The 3rd is, “the lineal 
descendants of any person deceased, shall represent their ancestor and 
stand in the same place as the person himself would have done, had he 
been living.” 

Who are the next collateral relations of Eve Clement?—-Her two 
nieces and nephew occupy that position on their own footing. The child- 
ren of her deceased nieces and nephews occupy that position by the 
right of representing their parents—so her two nieces and neprew, and 
the representatives of her deceased nieces and nephews are her next 
collateral relations subject to the 2nd and 3rd rules; for the 2nd has 
its operation—females and younger children being put on equality with 
the eldest male; and the 8rd has its operation—the children of the 
deceased nieces and nephews being allowed to take the place of “their 
ancestors.” I think it clear that this construction gives full force and 
effect to the words of the statute, and carries out its full meaning and 
intent. It is said this construction does not give to the 3rd rule full 
operation, and to do so, it is necessary for the two nieces and the nep- 
hew likewise to represent their ancestors as well as the great nieces and 
nephews; I ask for what reason are the nieces and nephews to be called 
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on to take by representation? They are entitled on thew own footing as 
“next collateral relations” of their aunt, and not as descendants of any 
person deceased, who must represent their ancestor in order to entitle 
‘themselves to a share. To this two replies are made. Ist. The 38rd rule 
uses the words shall represent their ancestor, so it can make no differ- 
ence whether it is necessary for them to do so in order to gain an 

(99) equality with others or not the word shall being imperative. If 
this was the literal import of the word, the construction con- 
tended for would fall under the maxim, “haeret in litera haeret in cor- 
tice;” because there is no reason for such a construction, and it is in- 
consistent with the general scope of the statute. But such is not the 
literal import of the word,—“shall” is not used in the sense of a com- 
mand, but as declaring a right. It is apparent the object of this rule 
was to give the right of representation to descendants, however remote, 
and the words are used in contrast to the statute of distributions which 
provides “there shall be no representation admitted amongst collaterals 
after brothers’ and sisters’ children,” and the import of this rule of 
descent is, “the right of representation shall be admitted in infinitum.” 

The idea that a person who is entitled to a share of an estate, as one 
of the next collateral relations on his own footing, must represent his 
ancestor and take, not the share to which he is so entitled on his own 
footing, but that to which his ancestor would (if living) have been 
entitled, can only be supoprted on the ground that “representation” 1s 
an “obligation” and not a right. | 

That representation is a right, and not an obligation, 1s manifest 
from any book treating on the subject that has ever been published, 
either in England or America. In the English books, representation is 
put on the ground that the offspring of one ought to be allowed to take 
the share that his ancestor (if living) would have taken, Blackstone 
B. 2, page 219—“The same right of representation,” etc.; “vet this 
right does not appear to have been thoroughly established in the time 
of Henry 2nd, when Glanville wrote.” The idea that representation 1s 
an obligation imposed by law upon those who are entitled on their own 
footing, is new, and the expression, the “obligation of representation” 
is by no means a familiar one. So (as I conceive) this reply to the 
position taken by me, has no sufficient ground to support it. 

But-the reply in the second place is, “we derive our laws from those 
of England:” it is well settled there, that real estate descends “per 
| stirpes,’ and according to that mode of descent the estate in 
(100) controversy, must be divided into two equal parts, of which the 

child of Adam takes one part, and the adoption by the Act of 
1808, as one of our rules of descent of the English canon in reference 
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to representation in almost its very words, although it may be inconsis- 
tent with the general intent as evinced by the other rules, is obligatory 
upon the Courts, and we are forced, although it may be against the 
reason of the thing, to put the same construction upon these same 
words, as had been before put upon them by the English Courts. This 
is the point. upon which the question rests. 

I admit that, if the rule in regard to representation was expressed in 
direct terms, so as not to admit of any construction other than that pos- 
tively expressed by its terms, this Court would be bound by it, although 
it should be of opinion that the law, as so expressed, was inconsistent 
with the general scope of the other rules in the statute. For instance, 
if the 6th English canon had been retained, “the collateral heir of the 
person last seized, must be his next collateral kinsman of the whole blood,” 
there would have been no room for construction; and although such a 
rule was inconsistent with the general scope of the statute, and in the 
opinion of the Court the reasons upon which it had been originally 
adopted had ceased, still the Court would be bound to carry it into 
effect. 

But the rule in regard to representation is not expressed in direct and 
positive terms; on the contrary, it is expressed in general terms, and 
requires a resort to construction in order to give it any meaning at all; 
in fact the only meaning that can be given to it-depends upon the other 
rules with which it must be taken in connection. It was taken by the 
English Courts from the Roman law. Blackstone tells us that it was 
“not fully established in the time of Henry II, when Glanville wrote.” 
As construed by the Roman jurists, the right of representation only 
applied when it was necessary to take the place of an ancestor, in order 
to be put on an equality with others who were nearer in degree; and 
yet when it was finally adopted in England, although the same words 
are used to express it, the English Courts felt at liberty to put upon it 
a different construction, because of its connection with their 
other canons of descent; and nevertheless, afterwards, in the (101) 
statute of distributions, where the same law was adopted from 
the Romans in regard to personal property, the Courts also adopted 
the construction of the Romans, and not that which they had given to 
it in reference to real estate. Blackstone accounts for this difference of 
construction in the following way: After saying that by the Roman 
law, land descends per capita, except where it is necessary to resort to 
representation, he adds, “this mode of representation is a necessary 
consequence of the double preference given by our law, first to the male 
issue, and next to the first born among the males, to both which the 
Roman law is a stranger: For, if all the children of three sisters were, 
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in England, to claim per capita in their own right, as next of kin to 
their ancestor, without any respect to the stocks from whence they 
sprung, and those children were partly male and partly female, then 
the eldest male among them would exclude not only his own brothers 
and sisters, but all the issue of the other two daughters, or else the law 
in this instance must be inconsistent with itself, and depart from the 
preference which is constantly given to the males and the first born 
among persons in equal degree, whereas by dividing the inheritance 
according to the roots or sturpes, the rule of descent is kept uniform 
and steady: The issue of the eldest son excludes all other pretenders, 
as the son himself (if living) would have done; but the issue of two 
daughters divide the inheritance between them, provided their mothers 
(if living) would have done the same; and among these several issues 
or representatives of the respective roots, the same preference to males 
and the same right of primogeniture obtain as would have obtained at 
the first among the roots themselves, the sons or daughters of the de- 
ceased.” Blackstone 2 B. Ch. “descents” page 218. This (it seems to 
me) is conclusive of the question: it shows that the construction put on 
this canon by the English Courts was a consequence of its connection 
with the two canons, giving preference to males and to the eldest male. 
We have adopted the rule in reference to representation, in almost the 
same words in which it is expressed both in the Roman law and in the 

English law. How can we adopt the construction put upon it, in 
(102) the latter, when, with us it is not connected with two canons like 
| those of England, but is connected with a canon abolishing these 
two canons, and announcing the very reverse of them to be the law of 
this State? Cessante ratione cessat lex: and how can we refuse to put 
on it the construction that obtained in the former country, where, like 
with us, there was no feudal policy to prevent the application of the 
two general principles before stated? Neither the Roman law nor the 
English canon, nor our rule designates what ancestor the descendants 
are allowed to represent. Is it the father or the grand-father or the 
great grand-father? This is left open and must be fixed by construction. 
The proper construction evidently is, “that ancestor whom it 1s neces- 
sary for the descendant to represent in order to prevent his exclusion 
from a share of the estate according to the other canons.” 

If this case stood for decision in England, it is clear that the eldest 
son of the eldest brother would take the whole estate, or if he be dead, 
his only daughter or eldest son would take the whole; for this peculiar 
English mode of representation has no application except where the 
nearest of kin are all females, as in case of deceased daughters or de- 
ceased sisters: our rules abolish the distinction between males and fe- 


NG] DECEMBER TERM, 1854. 87 
CLEMENT Vv. CAUBLE. 


males. So if the English construction obtains here, it will not only ap- 
ply to cases where the nearest of kin are all females as in England, but 
will apply to all cases, although as in our case, that of two deceased 
brothers, in England, it had no application. The result is that, contrary 
to the general scope and the particular intent of our Act of 1808, 
framed by a very wise man, after due consideration, the English con- 
struction is to prevail, not only in cases where the nearest of kin are all 
females, but is to be extended to all cases whatever: and our rules, by 
which the preference of males and of the eldest son is abolished, (which 
constitute the only ground upon which the English construction of the 
canon, in reference to representation is based,) are to be so interpreted, 
as to extend the application of that mode of representation to cases, to 
which it does not apply in England. 
The only thing that can be relied on, to give color to the po- 

sition that the English doctrine of descent per stirpes obtains in (108) 
this State, is a passage in Kent’s Commentaries in the lec- 

ture on descent, vol. 4th, page 391. After showing that, by the law of 
New York, those in equal degree, taken “per capita,” he says, ‘‘Inheri- 
tance per sturpes is admitted when representation becomes necessary 
to prevent the exclusion of persons in a remote degree, but when they 
are in equal degree, as are, for instance, his grand-sons, representation 
is not necessary, and would occasion an unequal distribution of the 
estate, and they accordingly inherit per capita. This is the rule which 
prevails throughout the United States, with the exceptions of Rhode 
Island, North Carolina and (four other States,) and it agrees with the 
general rule of law in the distribution of personal property.” He cites 
no case as authority for thus putting North Carolina in the uneviable 
position of being one of the very few States whose laws, as construed, 
occasion an unequal distribution, and conflict with the general princi- 
ples founded on natural feeling, and we are left to conjecture that he 
adopted his conclusion hastily, from some general expressions used 
arguendo in Ward v. Stowe, 12 N.C. 67, decided 1826. The case turned 
upon the construction of the word “heirs” in a will: HenprErson, Judge, 
uses the general expression that land descends per stirpes and not 
per capita, and says this was never doubted for a single moment as far 
as he can collect from authorities. Judge Kent’s 4th vol. was published 
shortly after this decision, and he adopted the general expression with- 
out noticing that its meaning was qualified and restrained by the in- 
stance given. “A has a daughter and two grand-daughters, daughters oi 
a deceased daughter: his land descends one-half to his daughter and the 
other half to his two grand-daughters.” This case was overruled in 
1834, 16 N.C. 509, but the question of descent per stirpes and per capi- 
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ta, was not involved in the decision. It 1s true, that in the instance, put 
by Judge Henderson, the grand-daughters take per stirpes, and this 
falls precisely within the right of representation according to the sec- 
ond general principle above stated, because it was necessary for them 
to represent their mother in order to bring themselves up to an equality 
with their aunt, so as to entitle themselves to a share of the 
(104) estate; but it is very far from showing that in despite of our 
statute abolishing the two English canons, we still sustain a 
doctrine which is based on them. The learned commentator evidently 
lost himself in the vast field over which he was attempting to run. Nor 
is it a matter of surprise that there should be some inaccuracies and 
some conclusions hastily drawn by an author who attempts, in a single 
lecture of some fifty pages, to give the law of descents in the State of 
New York, to which his attention is particularly directed, and the law 
of the Jews, and the Athenians, Romans, Arabs, Gentoos, and also the 
law of descents in England, France, Spain, Germany, and all of the 
several States of this Union. Indeed, it is doing injustice to the memory 
of that very learned man to suppose that he ever expected that such 
general statements, made by him for the sake of illustrating the sub- 
ject upon which his attention was particularly fixed, would ever be 
cited as an authority to show the law of any State save that of New 
York. 
It remains only to make an application of the construction fixed on, 
to the case before us, by way of further illustration of the subject. 

The descendants of the deceased children of Henry have the right of 
representation, because otherwise they would be excluded, not being in 
equal degree with their uncle and aunts, and their cousin, the daughter 
of Adam. Their parents are the “ancestors” to be represented, because 
it is necessary for their descendants to represent them in order to gain 
an equality with the next collateral relations, and thereby entitle them- 
selves to a share of the estate; by so doing, they take as “classes,” 
one-seventh part respectively, but there is no necessity for them to go 
higher and represent their grand-father: so he is not the ancestor to be 
represented, and there is no reason, according to our rule, why they 
should be required to make this double representation, first of their 
parents, and then of their grand-father, and take a twelfth instead of a 
seventh part of the estate. 

The two children of Henry who are living, are “next collateral rela- 
tions” and as such, are each entitled to a share in their own 

(105) right; there is no necessity for them to represent any one, so 
there is no ancestor of theirs to be represented; they each take a 

share under the 4th and 5th rules—the nephew taking subject to the 
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right of the female and younger children, and all taking subject to the 
rights of the descendants of their deceased brothers and sisters under the 
3rd rule. Thus each takes a seventh part, and no reason is suggested 
why they should be required to represent their father and take only 
one twelfth part. : 

The daughter of Adam is entitled to a share in her own right as a 
next collateral relation, subject to the 2nd and 3rd rules as above 
stated, that is one-seventh part. No reason can be conceived, under our 
rules, why it should have been the intention of the law-makers to re- 
quire her to represent her father and take one-half of the whole estate. 

Suppose the daughter of Adam had died leaving a child, under the 
3rd rule it would have the right to represent its mother and take a 
seventh part, but can it be supposed that it was the intention of the 
law-makers to require the child to represent its grand-father and take 
half? 

The acts of 1784 and 1795, which are pressed into the argument, 
have (as I conceive) no bearing on the question—the act of 1808 ex- 
pressly supersedes all prior legislation, and the words “If any brother 
or sister of the intestate shall have died in the life-time of the intestate 
leaving issue, such issue shall represent the deceased parent, etc., and 
- shall be entitled to the part of the estate of his or their uncle or aunt, 
as his or their father or mother would have been entitled, to if living,” 
etc., are fully satisfied by giving to them the effect of preventing a lv- 
ing brother or sister from excluding the issue of a deceased brother or 
sister; there 1s no authority or reason for extending this application so 
as to produce inequality among those who are in equal degree and may 
claim, in their own right, as next collateral relations. 


Cited: Sc., Post, 122; Haynes v. Johnson, 58 N.C. 125; Johnston v. 
Chesson, 59 N.C. 147; Harmon v. Ferrall, 64 N.C. 476; Cromartie v. 
Kemp, 66 N.C. 384; Crump v. Faucett, 70 N.C. 347; Draper v. Bradley, 
126 N.C. 74. 


(106) 
Cc. T. ALEXANDER anv J. W. ROSS Ex’rs. v. CYNTHIA FOX AND OTHERS. 
Where executors have been led by statements of the will under which they 


act, to believe that the fund therein set apart for the payment of debts is 
sufficient for. that purpose, and thus believing, have assented to the legacies, 
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and let all the other property pass out of their hands, and it turns out that 
the fund provided for the debts, although prudently managed, is insufficient 
to discharge the same, such executors may call upon the legatees, in Equity, 
to make good to them advancements made to the creditors out of their own 
means.* 


Causr removed from the Court of Equity of Mecklenburg, at the 
Spring Term, 1854. 

Doctor Stephen Fox died in the County of Mecklenburg, having 
made and published his last will and testament, in which the plaintiffs 
were appointed executors. Amongst various other dispositions, he de- 
vised and bequeathed a “certain tract of land called, the hermitage, 
and a small tract near the town of Charlotte: a crop of cotton on 
hand; such debts as were owing to him, and all his unwilled personal 
property as a fund for the payment of his debts,” and he gives it as his 
opinion, in making this disposition, that there will be a surplus arising 
from the sale of this property, over and above the payment of his debts, 
which surplus he goes on further in his said will to dispose of. The re- 
mainder of his estate, real and personal, (which was large) he gives by 
his will, to his wife and children (the defendants) in certain propor- 
tions and on certain terms, which are not necessary to be set forth more 
particularly. 

The bill states that the testator was a business man of much intelli- 
gence, and they confidently relied upon the opinion thus expressed by 
him as to the sufficiency of the fund provided for the payment of his 
debts: and so confiding and believing, they permitted the defendants, 
who desired to keep together, as a family, to have and retain possession 
of all that was thus willed to them, being all the testator’s property 

except the fund set apart for the debts, and that they took no 
(107) refunding bond from them; that they husbanded and managed 

this fund in the most diligent and careful manner, but contrary 
to their expectations, it proved inadequate to discharge the debts: that 
the land proved much less valuable than was anticipated by them: the 
cotton crop yielded a smaller sum: the debts owing to the testator were 
less, and the debts owing by hi mgreater than they had believed: so 
that after realizing and paying out all they could raise from this fund, 
they had to advance, out of their own means, large sums toward the 
unsatisfied debts against the estate, and have received nothing for 
commissions: particularly, they had to advance out of their own money 
to one Springs, the sum of $2245.78: that they have frequently called 
upon the defendants to make good this sum, as well as their commis- 


*Decided at Morganton, at the last term, and omitted in former report by accident. 
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sions to plaintiffs, but except the sum of $415, paid by defendant Brem, 
they have utterly refused, and still refuse to make to the plaintitis any 
payment on this account. 

The prayer is, that the defendants account and pay out of their leg- 
acies and bequests, according to each one’s share, the sums thus ad- 
vanced for their testator’s estate, and their commissions. The defen- 
dants are the devisees and legatees under the will. 

The answer of the defendants denies that the plaintiffs used the 
proper diligence in the management of the fund set apart for the pay- 
ment of the debts, and aver that they were guilty of gross negligence 
therein, especially in the collection of debts due the estate, many of 
which were lost by the negligence and inattention of plaintiffs, and in 
the sale of the cotton——They aver that the fund provided by the will, 
would have been fully sufficient to pay the debts if it had been pru- 
dently managed: that they were aware of the debts at the time they 
paid over the estate to them: that no sudden depreciation has taken 
place in the assets, and none lost by accident; they submit whether the 
plaintiffs can call on them to refund. 

There was replication to the answer and proofs, and the cause set 
down for hearing, and sent to this Court. 


Osborne and Boyden for plaintiffs. 
Craige, Wilson and Bynum for defendants. 


Pearson, J. If an executor assents to the legacies and permits (108) 
the property of the estate to pass out of his hands, without 
taking refunding bonds, or retaining funds sufficient for the payment of 
the debts, and is afterwards compelled to advance his own funds to dis- 
charge them, it does not follow as of course, that he may come into 4 
Court of Equity to have the amount refunded by the legatees, on the 
ground that he was mistaken: For, it was his duty to keep regular 
accounts and to take care to retain assets enough to pay the debts; and 
to allow him to recover from the legatees, after he has permitted them 
to take the property, except under peculiar circumstances, would be to 
give direct encouragement to gross carelessness and neglect of duty, to 
say nothing of the unnecessary litigation to which the legatees are 
subjected, and the fact that when one, receives property, as his own 
and uses it as such, he may frequently be subjected to much inconven- 
ience by requiring him to account for it and pay it back. He may 
well say to the executor “it was your business to keep the accounts, and 
I have a right to consider what you paid to me as my own,” March.v. 
Scarboro’, 17 N.C. 533. There are, however, peculiar circumstances 
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which will entitle an executor to relief—as if a debt of which he had no 
notice, should be established, or if the value of the funds retained to 
pay debts should, by accident, be impaired or any other circumstances 
which rebut the presumption that the necessity for advancing his own 
funds originated in his own carelessness and loose manner of keeping 
the accounts. 

The circumstance relied on by the plaintiffs as entitling them to re- 
lief, are—the testator was a man of large estate; a prudent business 
man, who kept strict account of his means: by his will, he gives his 
negroes, his land, except two tracts, to be divided among his wife and 
children, who at the time of his death, were living together as one 
family and had the property in their occupation, etc.: the testator, by his 
will, sets apart certain property consisting of two tracts of land, his crop 
on hand, and the debts due to him for the payment of his debts, and de- 
clares that he believes there will be a surplus of this fund after dis- 

charging all of his debts, and directs the manner in which this 
(109) supposed surplus is to be appropriated: 


The plaintiffs aver that, acting under the confident belief that 
the testator understood the condition of his own estate, and had not 
deceived them, and being disposed to consult the wishes of the widow 
and children in regard to not taking the plantation and negroes into 
their possession, and also the intention of the testator as manifested 
by his setting apart a fund to pay his debts, and declaring that it was 
more than sufficient for that purpose; they allowed the widow and chil- 
dren to keep the property and divide it among themselves.— They aver 
further, that they took into their possession, the fund set apart for the 
payment of debts and proceeded with the utmost diligence and economy 
to administer it, by selling the real estate and the crop on hand and 
collecting the debts due the estate, but by reason of a fall in the price 
of cotton and their inability to collect many of the debts due the testa- 
tor, who was a practicing physician, many outstanding accounts could 
not be made available, and from other causes the amount which they 
were enabled to realize from the fund set apart for the payment of 
debts, turned out to be insufficient for that purpose, and they were 
forced to advance a large amount out of their own funds. 


The defendants do not take issue upon these allegations, except that 
in regard to the fund set apart for the payment of debts; and they aver 
that the fund was amply sufficient if it had been properly administered, 
and that the plaintiffs are guilty of gross negligence and mismanage- 
ment in regard to it, especially in reference to the collection of the 
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debts of which there were many small ones that might have been 
saved, and in making sale of the cotton and corn on hand. 

The averment of the plaintiffs, if true, certainly makes out a case 
which entitles them to relief, and the only matter about which the 
parties are at issue is, in reference to the administration of the fund 
set apart for the payment of the debts: if this fund was sufficient at 
the death of the testator and became insufficient afterwards by the neg- 
ligence or mismanagement of the plaintiffs, their equity is fully met. 

This presents a question which we cannot, at the hearing, 
effectually deal with, and there must be a reference to the clerk (110) 
to acquire, and impart to the Court the necessary information in 
regard to it. Adams’ Eq. 875 ib. 379. 


Ordered accordingly. 


Cited: Stack v. Williams, 56 N.C. 15; Donnell v. Cooke, 63 N.C, 228; 
Sprinkle v. Holton, 146 N.C. 258. 


RULE BY THE COURT. 


IREDELL ON Executors, may be read by applicants for license at their 
option, instead of the authors now required. | | 


MEMORANDUM. 


Tur Hon. Samuet J. Person, of Wilmington, who had received the 
temporary appointment of Judge of the Superior Courts, by the Gov- 
ernor and Council, was appointed to that office by the General Assem- 
bly, at its last session, in the place of Judge Serruz, resigned. 


CASES IN EQUITY 


ARGUED AND DETERMINED 
IN THE 


SUPREME COURT 
NORTH CAROLINA 


AT 


RALEIGH 


JUNE TERM, 1855. 


F. A. AnD C. W. BROTHERS v. CALEB CARTWRIGHT AND OTHERS. 


A Testator devised as follows: “I give to my daughter E. a farm, etc., 
and after my wife’s death I wish the land sold, and the proceeds divided 
among my children and their heirs.” It was held, that the effect of this 
clause was to make the land personal estate from the time it was ordered 
to be sold, and that the proceeds were distributable as personal estate. 


The word heirs, aS applied to personal estate, means those who would 
take according to the statute of distributions. 


Cause removed from the Court of Equity of Pasquotank. 

The plaintiffs, as executors of Miles Brothers, and in their own rights, 
set out in their bill the following two clauses of the will of their 
testator, viz: 


Second clause: “I give and bequeath unto my daughter Emily the 
farm known as the Andrew Brothers’ tract, containing about fifty 
acres; and after my wife’s death, I wish the land, last mentioned, sold, 


and the proceeds divided among my children and their heirs.” 

Seventh clause. “I give and bequeath unto my son, C. W. (114) 
Brothers, twenty-five acres of wood-land, lying near New be- 
gan Creek, adjoining W. H. Davis and others, to be laid off on that side 
immediately contiguous to the said Davis’ land; and all the remainder 
of said wood-land (that is, one-half of it) I wish sold, and the pro- 
ceeds divided among all my heirs, and the balance to my grand- 
daughter, Margaret Ann Brothers, and her heirs:” and ask for a con- 
struction upon the same by this Court. 


The testator died about the month of February, 1848, leaving his 
wife Nancy, surviving, who died in May, 1852, and four children, to 
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wit: Martha, who had intermarried with Caleb Cartwright: Emily, the 
devisee mentioned in the second clause of the will above recited, who, 
after the death of the testator, intermarried with Ambrose W. Banks, 
and died in the life-time of the widow, leaving issue born in 1851 that 
died in 1852; and the plaintiffs in this suit. Besides these, his children, 
the testator left surviving him four grand-children, to wit: Wilson 
Reed and Elizabeth Reed, children of a deceased daughter, Milly; Mar- 
caret Ann Brothers, a daughter of Sarah Ann Brothers another de- 
ceased daughter of the testator ; and Pernina Brothers, a daughter of a 
third deceased daughter. 

Administration on the estate of Emily was granted to Banks, her 
husband. 

Margaret Ann, the daughter of Sarah Ann, died in the month of 
March, 1852, Gamened: and without issue, or brother, or sister, or 
the issue of such, leaving her father, Harvey Brothers, SUE VARE her. 
Administration on her estate was en by G. D. Pool. 

Pernina, the daughter of Susan, died very young, sincat issue, OF 
brother, or sister, or the issue of such, leaving her father, George W. 
Brothers, surviving her. Administration on her estate was also taken by 
G. D. Pool. 

The plaintiffs allege, in their bill, that they have made sale of one- 
half of the balance of the land mentioned’ in the seventh clause of the 

will, after laying off the twenty-five acres to C. W. Brothers; 
(115) reserving one other half of this balance for the devisee Margaret 
Ann. 

They also allege that since the death of the testator’s widow, Nancy, 
they have made sale of the land mentioned in the second dine of the 
- will, and have the proceeds in their hands ready for distribution. 

The plaintiffs allege that opposite and conflicting claims are set up 
to the fund; the administrators of Emily, Margaret Ann and Pernina, 
insisting that the fund in question, is to be regarded as personalty, and 
that they are entitled to one-seventh each; while Cartwright and his 
wife, Banks, Wilson Reed, and Elizabeth Reed claim that the fund is 
still to be considered as realty, or was so to be considered up to the 
times of making the sales, and that the shares of Pernina, mentioned 
in both clauses, descended to her heirs-at-law, both sales having been 
made after her death. The plaintiffs claim, that by the death of Mar- 
garet Ann and Emily, except the life estate which the said Ambrose 
took by the curtesy, their interests descended to them, and to the said 
Caleb Cartwright and wife, and to Wilson and Elizabeth, who represent 
their deceased mother, Milly. They say further, that Cartwright and 
wife, and Wilson and Elizabeth Reed claim, fat the proceeds of the 
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land, mentioned in the second clause, are to be distributed among such 
of the testator’s children, and grand-children, as were living at the 
death of the testator’s widow, which took place in May, 1852. Again, 
they state that Harvey Brothers and G. W. Brothers claim a life estate 
in the parts of the said fund which their daughters, Margaret Ann 
and Pernina, were entitled to: they state further, that as to the land 
mentioned in the seventh clause, it was contended that they should 
have sold all the remainder of the tract mentioned, after laying off the 
twenty-five acres to C. W. Brothers, whereas, they had only sold half 
of the remainder, believing that the other half of that remainder was 
devised to Margaret Ann. 

The prayer of the bill is, that the Court will advise them as to the 
true intent and meaning of the said several provisions, and di- 
rect them in the discharge of their duty in regard to these con- (116) 
tradictory and conflicting claims. 

The several persons above mentioned as having interests, were made 
parties defendant, who answered the bill admitting the statements of 
fact, as contained in the bill, but insisting on their several views as 
set forth in the plaintiffs’ bill. 

The cause was set down upon the bill, answer, and exhibit, and sent 
to this Court. 


Smith for the plaintiffs. 
Pool for the defendants. 


Barrie, J. The pleadings present for construction two only, of the 
clauses in the will of the plaintiffs’ testator, Miles Brothers. The diffi- 
culties suggested in ascertaining the meaning of these clauses may be 
easily solved by reference to two or three adjudications of this Court. 

The land directed to be sold by the second clause became personal 
estate at the death of the testator’s widow, when the sale was to be 
made. Croom v. Herring, 11 N.C. 393. Adams’ Eq. 186. The division of 
the proceeds was then to take place, and it must be among those of 
his children who were then living, and the heirs of those who had died, 
either before the testator or after his death, and before the death of his 
widow. By heirs, as applied to a bequest of personal estate, it is settled 
that those are to take who are entitled according to the provisions of 
the statute of distributions; Croom v. Herring, ubi supra. Freeman v. 
Knight, 37 N.C. 72. In the events which have occurred, the husbands 
respectively of the testator’s deceased daughters, Sarah Ann and Susan, 
are entitled, instead of the administrator of their respective daughters 
Margaret Ann and Pernina, who died intestate and without issue, be- 
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fore the period of division. Indeed had the latter been living at that 
time, their fathers would have been entitled as representatives of their 
deceased wives. The children of Milly Reed, another deceased daughter 
of the testator, take their mother’s share per stirpes. 
(117) There can be no doubt that the executors construed the sev- 
venth clause aright, in deciding to sell one-half of the remainder 
of the land mentioned, after setting apart twenty-five acres for C. W. 
Brothers. The proceeds of that sale were personal estate from the death 
of the testator, because the sale was directed to be made immediately, 
and the division was to take place at the same time. Hence we are to 
enquire who were his heirs? that is, who were entitled to claim from 
him under the statute of distributions at the time of his death? These 
were his children, and his grand-children who represented their de- 
ceased mothers per stirpes. As two of the grand-children died after the 
testator their shares will go to their personal representatives. The chil- 
dren of Milly Reed, deceased, can claim in this, as in the other fund, 
only their mother’s share. — , 

The difference in the distribution of the two funds arises, as it will 
be perceived, from the fact that the first was to be divided, at the 
death of the testator’s widow, among the testator’s children who might 
be then living, and the heirs (that is, those who might be entitled to 
take under the statute of distributions) of such of his children as were 
then dead; and the second was to be divided, at the testator’s death, 
among all his own heirs: that is, among those who were then entitled to 
take under the statute from him. 


Per curiam. 
Decree accordingly. 


Cited: Burgin v. Patton, 58 N.C. 428; Mills v. Harris, 104 N.C. 681; 
Benbow v. Moore, 114 N.C. 270; Lee v. Baird, 1382 N.C. 766; Duck- 
worth v. Jordan, 138 N.C. 525; Elliott v. Loftin, 160 N.C. 362; Clifton 
v. Owens, 170 N.C. 617; Everett v. Griffin, 174 N.C. 109; Brown v. 
Wilson, 174 N.C. 639; McIver v. McKinney, 184 N.C. 397; Seagle v. 
Harris, 214 N.C. 342. 
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THOMAS §. HASSELL v. W. W. GRIFFIN, ADMR. 


A Court of Equity, in this State, will not interfere to prevent the ad- 
ministrator of a deceased member of a firm from retaining, out of the in- 
dividual assets of his intestate, satisfaction for a debt due him from the 
firm. 


Apprau from the Court of Equity of Washington county, from an 
interlocutory decree of his Honor, Judge Person, dissolving the injunc- 
tion previously obtained. 

The case made by the pleadings appears from the opinion of (118) 
the Court. 


Smith for the plaintiff. 
Heath for the defendant. 


Pearson, J. The plaintiff is an individual creditor of Isaac Casey. 
The defendant is his administrator. Casey and William Davis were co- 
partners, and as such indebted to the defendant in a large sum: Davis, 
the surviving partner, has a large amount of the effects of the firm in 
his hands. 

The question is, has the defendant, as administrator, a right to re- 
tain the assets received by him as the individual property of Casey, in 
payment of a debt due to him by “Casey and Davis,” to the exclusion 
of the plaintiff’s debt? 

It is decided, White v. Griffin, 47 N.C. 8, that the administrator of a 
deceased partner may retain a debt due by the firm out of the individ- 
ual assets of the intestate, as against an individual creditor in an ac- 
tion at law—by force of the provisions of the 89th and 90th sections of 
the 31st ch. of the Revised Statutes. We are unable to see any princi- 
ple upon which a Court of Equity can interfere in behalf of an individ- 
ual creditor and take from an administrator his right of retainer. 

It is a settled doctrine of the Court of Equity in England, that the 
creditors of the firm are first to be paid out of the effects of the firm, 
and the creditors of an individual, who is a member of the firm, are 
first to be paid out of the individual estate of such member—the excess 
of either fund going in aid of the other; on the ground that creditors of 
the firm are supposed to deal on the credit of the firm; and creditors of 
the individual members are supposed to deal on the credit of the in- 
dividual, 4 Kent, 65, 1 Story Eq. sec. 676. 

The supposition that a creditor of the firm deals on the credit of the 
firm, is made, because of the fact, that in the event of the death of a 
member of the firm, the creditor has no remedy at law, except against. 
the surviving partner. 
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(119) The supposition that a creditor of the individual member 

deals on the credit of the individual, is made because of the 
fact, that such creditor has but a qualified right to subject the effects 
of the firm to the payment of his debt: for, although, under an exe- 
cution in his favor, the sheriff may levy upon and sell the property of 
the firm, yet the purchaser acquires only a right to the thing purchased, 
subject to a settlement of all accounts, which 1s, 1n effect, only the un- 
defined interest of the debtor in the surplus, after the partnership debts 
are paid. It is true, that in Equity, a creditor of the firm is not re- 
stricted to his remedy against the survivor, but may seek redress 
against the individual assets of a deceased partner. Still, the redress given 
to him is subject to the preferred rights of the individual creditors, and 
these terms are imposed because he has no redress at law; and when he 
comes into Equity, as that Court acts upon the supposition that the credit 
was given to the firm effects, and that fund is liable to him in the first in- 
stance, he is only allowed to reach the surplus of the individual assets, 
which fund is considered liable in the first instance to the individual 
creditors. 

Our Statute, ch. 31, secs. 89, 90, 91, introduces a new order of things. 
A debt of the firm is joint and several. In case of the death of a part- 
ner, an action at law may be brought against his personal representa- 
tive alone, or in connection with the surviving partner. This works an 
entire change, so far as creditors of the firm are concerned, and takes 
away the ground upon which the supposition, that a creditor of the 
firm deals on the credit of the firm, is based, because it gives him a di- 
rect remedy at law against each member of the firm and their personal 
representatives. 

So, according to our law, a creditor of the firm is under no necessity 
of coming into Equity, and of course the Court of Equity has no right 
to impose any terms upon him; and it is also a matter of course, that a 
Court of Equity cannot, at the instance of an individual creditor, in- 
terfere and direct that the two funds should be applied, the one to pay 

firm debts in the first instance, and the other to pay individual 
(120) debts in the first instance, and the surplus of either fund to come 

in aid; for the plain reason, that by the force and effect of the 
statute, a creditor of the firm is made to all intents and purposes, an 
individual creditor of each member of the firm. 

It being the pleasure of the makers of our law to put the creditor 
of a firm upon the footing both of a creditor of the firm, and of a 
ereditor of each and every one of the members of the firm, the English 
doctrine can have no application; for, the very ground upon which it is 
built is taken away; and a creditor of a firm, under our law, must be 
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supposed to deal, as well upon the credit of each member of the firm, 
as of that of the firm, because he has a direct legal remedy against each 
and all of them. 


Per curiam. 
Bill dismissed. 


Cited: Potts v. Blackwell, 56 N.C. 455; Allen v. Grissom, 90 N.C. 93; 
Chemical Co. v. Walston, 187 N.C. 821. 


JOHN ©. CARROLL anp oTrHers v. JOSIAH W. JOHNSTON AND OTHERS. 


Where equities are equal in point of merit, and the junior equity in point 
of time gets the legal estate, a Court of Equity will not interfere in favor 
of the prior equity. 


CavusE removed from the Court of Equity of Sampson county. 


Winslow for plaintiffs. 
Strange for defendants. 


Nasu, C. J. This is a controversy between the creditors of Salmon 
Strong. The bill charges, that one Isaac Roberts being the owner of an 
improved lot in the town of Clinton, and seven acres of land, contracted 
with Salmon Strong to sell these pieces of land to him for the sum of 
two thousand dollars, and gave him to a bond to make title when the 
purchase money should be paid. Salmon Strong being indebted to the 
companies of Johnston and Chesnut, and Hubbard and others, and be- 
ing in failing circumstances, to secure the payment of said debts, 
conveyed to the plaintiff Carroll, in trust, certain personal chat- (121) 
tels, and also all his right, title and mterest and estate in, and to 
the aforesaid improved lot in Clinton. This deed was executed and de- 
livered on 17th of May, 1848, and was proved and registered. 

The bill then charges, that the defendants had full, positive and 
explicit knowledge of this assignment, and full notice of the deed of 
trust. It then charges, that the defendants, by collusion with Salmon 
Strong, did procure from the said Isaac Roberts, a deed in fee simple 
to themselves, of the premises. This deed bears date 12th September, 
1848. The plaintiffs then allege, that they offered to pay to the defen- 


102 IN THE SUPREME COURT. [55 


CARROLL UV. JOHNSTON. 


dants the balance of the purchase money, and demanded a conveyance: 
or, if the defendants preferred, offered to release to them, upon the pay- 
ment of the balance of the trust debts, which was declined. The bill 
prays that the defendants may be declared trustees for the plaintifts, 
and that they may be compelled to a specific performance of the con- 
tract between Salmon Strong and Roberts, or to pay the claims of the 
plaintiffs. 

The defendants answer, that they were merchants in the town of 
Clinton, and Salmon Strong owed them as such. Being in failing cir- 
cumstances, in order to secure what was then due, and to procure other 
supplies, he proposed to sell to them the improved lot in the town of 
Clinton, at the price of $1650, to be paid for by the defendants in what 
was due them, and they to pay the residue of the purchase money to 
Roberts, (he, the said Strong, having made several payments to Rob- 
erts,) and the remainder of the price agreed upon, they were to pay, 
by supplies, to the said Strong, as he might require. In pursuance of this 
agreement, the bond of Isaac Roberts was surrendered to the defen- 
dants, and they went on to make advancements to Strong down to 
May, 1848, when, hearing that a deed of trust had been made by 
Strong to the plaintiff Carroll, for the benefit of the plaintiffs, they 
called upon Carroll to ascertain the fact, when they were told by him 

‘Gf anything of the kind existed it was upon record.” The said 
(122) conveyance was not registered until the 4th day of July, 1848. 

The answers further allege, that the defendants paid to Isaac 
Roberts the sum of $1215, being the balance due him from Strong and 
took a conveyance from him of the improved lot. The defendants further 
allege, that it was part of the agreement between them and Strong that 
Josiah Johnston, one of the defendants, should become a surety for 
him in a note to one Faison for $90, which was done: defendants deny 
all knowledge of the conveyance to the plaintiff Carroll, until it was 
registered. 

If the plaintiffs had, as they ought to have done, placed their deed 
to Carroll upon the register’s book, at the time it was executed, the 
case would simply have been one of a double trust, and if any unneces- 
sary delay had taken place in the plaintiff Carroll’s not closing his 
trust, the defendants would have had a right to hasten him, as they 
would, in that case have had a clear interest in whatever remained alter 
discharging the Carroll trust. The plaintiffs’ trust was not registered 
until the 4th day of July, 1848. Deeds of trust and mortgages take 
effect, as against creditors, only from their registration: Rev. Stat. ch. 
87, sec. 24. The defendants deny all knowledge of the Carroll deed 
until July 4th, when its registration was notice to all the world. Prior 
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to this time, however, Strong had contracted debts with the defendants, 
and the agreement set forth in the answer was entered into. The de- 
fendants, under their agreement with Strong, supplied him with such ar- 
ticles as he required, and also paid the balance due from Strong to 
Roberts. The plaintiffs, by their deed, acquire nothing but an equitable 
right, the legal title being in Roberts. By their agreement with Strong, 
made while in ignorance of the equity of plaintiffs, the defendants ac- 
quired an equitable interest in the property in dispute, quite equal to 
that of the plaintiffs. In Baggarly v. Gaither, 55 N.C. 80, it is declared 
by the Court that a party so situated may protect himself by procuring 
the legal title: that “the latter purchaser, or incumbrancer, on pay- 
ment of his money becomes an honest claimant in Equity, and is 
entitled, if he can, to protect his claim”’—Adams 330. That case (123) 
decides the present: the defendants had a right to clothe them- 
selves with the legal title. The equities being equal, this Court will not 
interefere. 


Per curiam. 
The bill is dismissed. 


G. HAIRSTON AND oTHERS v. RUTH S. HAIRSTON AND OTHERS. 


A resident of this State, by his will, bequeathed to A, the wife of B, 
certain slaves and other personal property, and appointed B and his wife 
executors. B and his wife were residents of another State, and though 
B caused the will to be proved, he did not give the bond required by the 
law of this ‘State, to entitle a non-resident to letters testamentary, nor 
obtain such letters, but took possession of the property bequeathed to his 
wife, and after using it as his own for nearly twenty years, died, leaving 
his wife surviving: 


Held—that by this possession and use, the property did not vest in him, 
as husband, but belonged to his surviving wife. 


Whether he was entitled to the profits received and used by him—Quere? 
What is the effect of an assent to a legacy, by a non-resident executor, 
who dies without aualification—Quere? 


- Cause removed from the Court of Equity of Stokes county. 


Morehead for the plaintiffs. 
Badger, Gilmer and Ruffin for the defendants. 
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Pearson, J. Robert Hairston died in March, 1852, intestate, leaving 
him surviving his widow, Ruth, and his brothers and the children of 
deceased brothers and sisters, who are his next of kin. At September 
term, 1852, of the Court of Pleas and Quarter Sessions, for the county 
of Stokes, the widow Ruth was appointed administratrix of the said 
Robert. | 

The bill is filed by some of the next of kin against the administratrix 

and the other next of kin, for an account and settlement of the 
(124) estate. 

Among other things, the bill charges that Peter Hairston died 
in 1832, leaving a last will and testament by which he bequeathed to 
his daughter Ruth, who was the wife of the intestate Robert, several 
valuable plantations in the county of Stokes, and also some seven or 
eight hundred slaves, together with much valuable stock, etc., upon the 
several plantations; that Robert Hairston took possession of these 
plantations, the slaves, stock, etc., and received and enjoyed the profits 
thereof: that about the year 1841, the said Robert went to the State of 
Mississippi, settled a plantation, and remained there most of his time, 
but without intending, or in fact changing his domicil, which was in the 
State of Virginia: that between the years 1841 and 1852, the profits 
of the plantations, slaves, etc., in the county of Stokes, were received 
by his brother, Samuel Hairston for, and on account of, the said Robert, 
and after his death were paid over to the defendant Ruth, as his ad- 
ministratrix. 

The plaintiffs insist that the said slaves, stock, etc., bequeathed to 
the defendant, Ruth, by her father, Peter Hairston, were reduced 
into possession by Robert Hairston, and became his property jure 
maritt, and form a part of his estate, to be accounted for by the de- 
fendant Ruth, his administratrix. 

They also insist that the profits of the plantations in Stokes county, 
between the years 1841 and 1852, which were received by Samuel Hair- 
ston for, and on account of, Robert Hairston, and paid over to the 
defendant Ruth, after the death of the said Robert, form a part of his 
estate to be accounted for by the defendant, Ruth, his administratrix. 

The answers admit the devise and bequest of Peter Hairston, but 
the defendant Ruth alleges that she is entitled to the slaves, stock, 
etc., in her own right, because the legacy to her was a chose in action, 
which her husband had not reduced into possession. 

She also, on the same ground, insists that she is entitled, in her own 
right, to the profits of the plantations, slaves, etc., from 1841 to 1852, 

and is not liable to account therefor as administratrix. 
(125) In support of her claim, she alleges that her father, by his 
will, appointed herself, her husband, Agnes Hairston and Samuel 
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Hairston, his executors, and the will was duly admitted to probate; 
but no one of the executors qualified; on the contrary, they all declined 
doing so, and they all resided beyond the limits of this State, so that 
they could not, according to law, qualify, and take out letters testa- 
mentary, without giving bond and security. So she insists that her hus- 
band had not reduced the legacy, given to her by her father’s will, into 
possession, and that she, as administratrix, is not hable to account 
therefor, or for the profits thereof, which being an incident, must follow 
the principal; that after the death of her husband she gave the bond 
and security required by law, and qualified as the executrix of her 
father’s will, and then assented to the legacy, which she now claims to 
hold in her own right. 

The bill, by way of anticipation, admits that the executors of Peter 
Hairston were all non-residents, and avers that they caused the will to 
be duly proven, and “‘agreed, among themselves, that as the estate was 
not at all in debt, and they were the principal legatees, it was useless 
to take out letters testamentary, and the devisees and legatees, under 
the will, should take possession of their respective estates, and have, 
hold, possess and enjoy the same, in as full and ample a manner as if 
letters testamentary had been taken out.” 

The defendant, Ruth Hairston, is the administratrix, and the plain- 
tiffs and the other defendants are the next of kin, so, a decretal order 
for an account is a matter of course. It is held, Dozier v. Sprouse, 54 
N.C. 154, that when, from the relation of the parties, a decree for an 
account is a matter of course, the rule is, ‘‘a matter of charge, 7. e. what 
does or does not form a part of the fund, or of discharge, cannot be 
gone into at this stage of the proceeding, and comes up regularly by 
exceptions to the report of the master.” 

In that case the plaintiff had no counsel in Court, and although the 
defendant’s counsel urged for a declaration of the facts and of the 
opinion of the Court thereon, upon a matter that the bill alleged 
properly formed a part of the fund, because such previous dec- (126) 
laration would save much trouble before the master, yet the 
Court refused to make any declaration as to the fact, or to give any opin- 
ion as to the law—acting upon the rule stated above. 

In this case both parties have counsel in this Court, and the counsel 
on both sides ask for a decision of the two questions set out, not only 
because it may save much trouble before the master, but because it 
may stop all further litigation, as the parties may come to an under- 
standing in regard to the other matters. 

Yielding to these suggestions, we heard full arguments upon the first 
point and will now decide it. 
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Without saying whether an executor, resident in this State, can as- 
sent to a legacy, so as to vest the title in the legatee before he qualifies 
as executor, or, what legal effect can be given to the assent of an exe- 
eutor who dies before he qualifies, the question before us is settled by 
the fact that all of the executors were non-residents, and no one of 
them gave the bond required by law, or qualified in the lifetime of the 
intestate Robert Hairston, so that there was not, and could not be, an 
assent to the legacy of the wife, in the lifetime of her husband. 

Rev. Statutes, ch. 46, sec. 6—An executor residing out of this State 
is required to give bond and security, etc., “and until the said executor 
shall enter into such bond, he shall have no power or authority to inter- 
meddle with the estate, and the Court shall proceed to grant letters of 
administration with the will annexed; to continue in force until the 
executor shall enter into bond as aforesaid,” which he must do within 
one year after the death of the testator. 

For the want of an assent, which no one of these executors had 
“nower or authority” to give, being all non-residents, the legal title to 
the slaves, stock, etc., did not vest in the intestate Robert Hairston, 
and it became vested in his widow Ruth Hairston, in her own right, af- 
ter the death of her husband, when she qualified as the executrix of 

her father and then assented to the legacy. 
(127) Mr. Morehead, for the plaintitts, insisted that admitting there 
was not, and could not be, an assent, under the circumstances, 
in the lifetime of the intestate, still the intestate did im fact reduce the 
property into possession, and in this way, as between himself and his 
wife, the property became his jure maritt. 

The rule that in order to vest the property in the husband jure mari- 
ti, he must reduce the wife’s choses in action into possession, does not 
mean merely that he should get hold of the property and have it de. 
facto in his possession; but that he should convert what was before a 
chose in action into a chose (or thing) in possession, by acquiring the 
legal title, and putting an end to all further ground of controversy, 80 
as to make it a thing in possession; and then the law vests it in him as 
husband. | 

The fact, that a husband by taking actual seizin of land, is entitled 
after the death of the wife, as against her heirs, to an estate as tenant 
by the curtesy, notwithstanding the title may be in a third person, has 
no bearing upon the question. The law in regard to curtesy is derived 
from the feudal system; the law as to a husband’s rights in his wife’s 
choses in his possession and her choses in action 1s derived from the 
civil law: so the sources are different; and it is well settled that in the 
event of the wife’s surviving, she is entitled to all her choses in ac- 
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tion, which her husband had not, during the coverture, reduced into a 
chose in possession, which purpose is not effected by his taking posses- 
sion de facto. In our case, the wife had a chose in action, to wit, the 
legacy; the title of the property was in the executors, and it remained 
there, until after the death of the husband; so he did not, within the 
meaning of the rule, “reduce the chose in action into possession,” and 
his wife, surviving him, is entitled, in her own right, to the slaves, stock, 
etc. 

The saond question, in regard to the profits of the plantation, slaves, | 
etc., from 1841 to 1852, was not fully argued; for Mr. Morehead and 
Mr. Badger directed their arguments almost entirely to the first ques- 
tion, as the great and absorbing matter; for this reason, we will 
not decide the second question until it comes up by exception (128) 
to the master’s report. It may be well to say however, that we © 
incline to the opinion, that Robert Hairston was entitled to those pro- 
fits which were received, for and on his account, by Samuel Hairston, 
acting as his agent. On the one hand it is said, the profits must go with 
the property as an incident follows the principal; but on the other it is 
said, that as to the profits of the land, the husband was-clearly en- 
titled, and the wife, in respect thereto, can set up no claim; and the 
profits of the slaves, stock, etc., were so mixed up and confounded 
with those derived from. the. land, that a separation is impossible; and 
that although the husband may not have acquired the legal title, so as 
to exclude the wife’s right to the property itself, not having reduced the 
wife’s choses in action into possession, yet, the profits being actually re- 
ceived by him are to be looked on as fruit fallen, or rent accrued upon a 
term of years, which passes to the wife as survivor, but the rent accrued 
belongs to the husband. There is much force in this view of the subject. 

There must be a decree for an account, with a declaration of opinion, 
that the slaves, stock, etc., do not constitute a part of the estate of the 
intestate. 


Per curiam. 
Decree accordingly. 


Cited: Gums v. Capehart, 58 N.C. 245; Chalk v. Bank, 87 N.C. 202. 
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(129) 
MORRIS ROBERTS v. ELIZABETH ROBERTS AND OTHERS. 


A widow takes possession of a part of the land of her deceased husband, 
having had it assigned for her dower by some of the heirs, the others 
being out of the State and neither agreeing to or dissenting from this ar- 
rangement, and afterwards has most of it regularly laid off by court, though 
some, that was first occupied by her, is not finally assigned in her dower— 
it was held, that she was not liable to account to the heirs for the profits 
received from any part of this land. 


A brother who leaves the State, cannot, when it suits him to file a bill 
for partition, require those of his brothers who have occupied parcels of 
the land, to pay him a ratable part of the sum for which the parcels might 
have been rented. The parcels occupied not being more than a ratable part 
of the whole tract. 


Causs removed to this Court from the Court of Equity of Cleaveland 
county, at Spring Term, 1846. 


Moore for plaintiff. 
Winston for defendants. 


Pearson, J. Thomas Roberts died in 1841, intestate, leaving a 
widow and eleven children him surviving. The bill was filed in 1843 
by Morris Roberts, one of the children, against the widow and the other 
ten children, praying for a sale of a tract of some 550 acres of land, 
which had descended to the children as his heirs-at-law, and in which 
the widow was entitled to dower. The bill also prays that the widow, 
and those of the children who had occupied portions of the land, should 
be decreed to account for the rent of the parts occupied. The land has 
been long since sold under a decree for the purpose of partition, but a 
decree in regard to the question of the rents has not been made, and 
the cause has never been brought on for final hearing until the present 
time. This delay is in a great measure to be ascribed to the fact, that 
the progress of the cause has been embarrassed, and much confusion 
produced, by overlooking the distinction between an interlocutory or- 
der for an account, in which the Court declares that the plaintiff is 
entitled to an account, and the matter is adjudicated in regard to that; 
and a mere order of reference, for the sake of having certain matters 
of fact ascertained by the master, as preliminary and necessary to en- 
able the Court to declare an opinion in regard to the liability of the 
defendant. A reference of this kind is not an adjudication, and is made 
merely for obtaining such further information as the Court may sup- 
pose it stands in need of before a decision can be made. 
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In regard to the widow, the former orders in the cause are of this 
latter kind, and the Court now, for the first time, is called upon 
for a declaration as to the right of the plaintiff against her. (130) 

It is clear that the defendant, Elizabeth, is not liable to ac- 
count for the rent of the 50 acre tract; it was a part of the tract that 
descended to her and others upon the death of her father; in order to 
make partition it was divided off into lots, and the several heirs were 
allowed to bid for the lots; this lot, (to wit, the 50 acres) was bid off 
by Thomas Roberts, the husband of said Elizabeth, at some small sum 
over the average value; the other heirs conveyed to him upon payment 
of this small excess; so in fact he took the legal title for his wife, and 
she is the owner in equity, subject to the payment of the small amount 
paid by her husband, in order to carry out the peculiar mode of par- 
tition which was resorted to. Of course this land is put out of the pres- 
ent question. 

The widow occupied the mansion house, and some part of the land, 
for several years after the death of her husband, when her dower was 
regularly assigned under an order of court; but, in the meantime, such 
of the children as lived in this State, had assigned dower to her, in the 
absence of the plaintiff, who had removed from the State. A part of the 
land which the widow had thus occupied and cultivated, is not included 
in the dower which was ultimately assigned to her, and the question is, 
can the plaintiff, by this bill, call upon her for an account of the rent 
of this part of the land? He can only do so upon the ground, that she 
was a tenant in common with him and occupied as such. This is evi- 
dently not the fact; because she took possession and occupied, claiming 
in severalty, and never, for one moment, admitted the relation of a 
tenancy in common. It may be the plaintiff might have treated her as a 
trespasser, but that gives no ground for an application to this Court for 
an account; in fact it is inconsistent with such an application, and most 
assuredly he cannot mix up such a claim with an application for an 
account against the defendants, who are tenants in common. 

In regard to the children, the former orders are of both the kinds re- 
ferred to above. The relation of tenants in common being ad- 
mitted, an account is an order of course, for the purpose of as- (131) 
certaining what rent or benefit each had derived from the com- 
mon fund. But it does not follow that upon the coming in of the re- 
port, the plaintiff is entitled to a decree for a ratable part of the 
amount charged against each: That depends upon whether any one has 
received more than his just share. 

In McPherson v. McPherson, 33 N.C. 391, it is said “the mode of 
enjoyment is not material; it makes no difference whether he uses it 
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merely for shelter or as a means of supporting himself and family, or 
makes money by selling the products, or receives money as rent: in 
either case he is bound to account with his fellows,” “but no recovery 
can be had against him, unless upon taking the account, it is shown 
that he has received more than his just share.” 

Several of the children, as they married off, had been allowed by the 
intestate to build cabins and clear small parcels of land, say five, ten, 
or twelve acres. After his death they continued to occupy these cabins, 
and extended the fields by enclosing some few acres more, as the pur- 
poses of firewood, rail-timber, etc., rendered necessary, but in no in- 
stance exceeding fourteen acres, including the clearing made in the 
intestate’s lifetime. Some of the other children after the intestate’s 
death lived with the widow, and some removed from the State; among 
- the latter was the plaintiff. The question is, has the plaintiff a right in 
Equity to call upon his brothers who occupied these small parcels of 
the land, and require them to pay him a ratable part of what the 
houses and little fields could have been rented for? His brothers say 
that they did not occupy upon the idea that they would be charged 
with rent; the parcels they respectively occupied were not as much as 
the lot which upon partition, would have been the share of each, and 
they left room enough for the plaintiff to come and live on the com- 
mon patrimony, in the same way they were doing, and had been al- 
lowed: by their father to do in his lifetime. They say further, if we are 

to be charged with rent, as tenants, we claim an allowance for 
(132) building the cabins and clearing the land. This last idea is put 
out of the question, because from the report of the commissioner, 
we are satisfied that the erection of these houses, and the clearing of 
these several “patches” did not enhance the value of the tract of land; 
on the contrary it is apparent that a purchaser of the whole would 
rather have had it all in woods, except the dwelling house and the 25 
or 30 acres of cleared land around it; so the sole question is, has the 
plaintiff a right to charge the defendants with rent for the houses they 
lived in, and the land they cultivated, upon the facts set out? 

We think the plaintiff has no such right. The learning upon this 
subject is taken from the English books, but we should bear in mind 
that in England almost all of a man’s real estate is out upon rent, and 
the importance of a landed proprietor is estimated by his “rent roll:” 
of course, if one of his heirs should receive more of the rent than 
amounts to his share, he is liable to account and pay the excess to the 
other heirs. This doctrine is correctly laid down by Adams, 282. “In 
addition to the decree for partition, the Court may also, if either of the 
co-owners has been in the exclusive perception of the rents, decree an 
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account of his receipts: but the mere fact of his having occupied the 
property, will not of itself make him liable for an occupation rent; for 
the effect of such a rule would be, that one tenant in common, by keep- 
ing out of the actual occupation of the premises, might convert the 
other into his bailiff, and prevent him from occupying them except upon 
the terms of paying rent.” 

Any one will see the good sense of this in reference to the state of 
things in England, and in regard to the condition of things among us, 
he will be satisfied that no other doctrine would meet the exigency of 
the case and that with us the rule, if anything, should be more in favor 
of the tenant in common whose convenience or necessities induces him 
to occupy part of the premises, being guilty of no ouster of his co- 
tenants, and leaving room for all of them. If one does not like this state 
of things, all he has to do is, to compel partition. Suppose some of the 
children live in the dwelling house of the deceased parent, and 
are all the time willing and anxious for the others to come and (133) 
live there also, but the others prefer to go off to Georgia or Cali- 
fornia, and after many years return; have they a right in equity, to 
treat their brethren as bailiffs or servants or to consider them as their 
tenants, occupying upon the terms of paying rent? Or suppose one dies, 
leaving an inexhaustible quarry of limestone, and a kiln which he had 
used, and left ready for further use, and an inexhaustible supply of 
wood-land; then if the children live near the place and at times, when- 
ever the hands can be spared from their farms, get out rock, cut wood 
and burn a kiln, the other children having moved off so as not to be in 
a condition to make use of the limestone, but are fully aware that the 
others are willing for them do so, and there is time enough for all, if 
they chose to come to an agreement, and manage the matter in that 
way—to burn kilns each in his turn—but they do not choose to do so, 
and the matter is left without any arrangement or understanding 
among them, is there any principle of justice upon which the latter 
can demand, or expect that the former should be converted into bailiffs 
for them, and be made to account for every kiln of lime that they had 
from time to time burnt and sold, keeping no account thereof, because 
not conscious of being under an obligation to do so, and consequently 
utterly unable to make out an account except upon “rough estimates,”’ 
the question is, are they to be treated “as tenants occupying upon the 
terms of paying rent?” 

Without going into an examination of the opinions of all the English 
Chancellors upon this subject, and without giving references to de- 
cided cases, all of which are referred to in the text books, we are con- 
tent to declare our opinion to be, that a brother who leaves the State, 
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cannot, when it suits him to file a bill for partition, require those of 

his brothers who have occupied parcels of the land to pay him a ratable 

part of the sum for which the parcels might have been rented: the par- 

cels occupied not being more than a ratable part of the whole tract. 

We put our opinion upon the ground that there is no express 

(134) contract to that effect, and there is nothing from which either in 
law or equity such a contract can be implied. 

If there is an actual ouster other considerations will be presented; 
but where there is no actual ouster (as in our case) the plaintiff can 
only support his claim by shewing that the defendants have received 
more than their just share. His claim depends upon the Statute of 
Anne, which gives him the right if the others have recevved more than 
ther share. 

It will be declared to be opinion of the Court that the bill be dis- 
missed, with costs as to the defendant Elizabeth; and that the plain- 
tiff, as to the other defendants, is not entitled to any decree in regard 
to the rents and profits of the land. 3 


Per curiam. 
Decree accordingly. 


Cited: Vick v. Tripp, 153 N.C. 95; Lawrence v. Heavner, 232 N.C. 
559. : 


ASHLEY SAUNDERS, executor, v. WM. E. EDWARDS AND OTHERS. 


Where a trust estate is created by will, and a general plan laid down for 
the guidance of the trustee, wherein it is declared to be the purpose of the 
testatrix that the trust property should be secured and settled upon three 
daughters and their children respectively; “and the more effectually to carry 
into execution the will’ it gives the property to the trustee “to hold in trust 
should be carried out, by giving the separate use of the property to the 
for the sole use and benefit of the daughters and their heirs forever’— 
Held, that the trust, being executory, the plain intention of the testatrix 
wives for life, with a remainder to their children, as will those born in the lifetime 
of the testatrix, as those born afterwards. 


Causgp removed from the Court of Equity of Johnston county. 

In the will of Elizabeth Jones are the following provisions: “As to 
my property, my will and desire is, that after my death, it may all be 
equally divided among my children, share and share alike, but in the 
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distribution, it is my will and desire that the portions falling to my — 
daughters Jane Boykin, Amanda Edwards, and Eugenia Blackwood, 
should be secured and settled upon them, the said daughters 

and their children respectively: and the more effectively to carry (185) 
into execution this my will and desire, in regard to the division 

that may fall to my daughters aforesaid, I give and bequeath such lots 
and divisions as may fall to them from the equal divisions of my prop- 
erty as aforesaid, unto my beloved friend Ashley Saunders to hold in trust 
for the sole use and benefit of them, my said daughters Jane, Amanda, and 
Eugenia, and their heirs forever, to him and his heirs in trust as afore- 
said: and the more fully to administer and carry into effect this my 
will, I do hereby appoint Ashley Saunders and my son. Willis W. Jones, 
as my executors to this my will.” 

Plaintiff Saunders qualified and received, on account of the three 
daughters, a sum of money amounting to about $820 each. He alleges in 
his bill, that he has thus far (up to November, 1854) paid to Eugenia 
Eugenia, and their heirs forever, to him and his heirs in trust as afore- 
Blackwood, regularly, the interest accruing on the sum held as hers—to 
Amanda Edwards interest on her share up to November, 1852, at which 
time she died. To Jane Boykin he has paid nothing, because she and her 
husband have refused to receive the interest alone without the principal, 
and still insist on receiving the latter. 

Amanda, at her death, left four children surviving her, of whom three 
were born at the death of Elizabeth Jones the testatrix, and Jane, the 
daughter of said Elizabeth, at the filing of this bill had four children, 
of whom, three only were born at the death of the testatrix. Eugenia 
at the death of the testatrix, had five children, and now has seven: all 
of these children of the three daughters are infants, and are made 
parties defendant to the bill, and have answered by their guardians. 

Administration was taken on the estate of Amanda Edwards by W. 
H. McCullers, and her representative made a party defendant also. 

The husbands of the surviving daughters are likewise made parties 
defendant. 

The bill states further, that there are conflicting claims set up to the 
property under the above disposition: the husbands of the 
daughters insisting, that the property is left to their wives in ab- (186) 
solute right, and that they are entitled to the shares that may 
be assigned to their wives respectively. __ 

On the other hand the daughter Amanda, during her life, contended, 
and her administrator now contends, as do also the daughters Eugenia 
and Jane, that the said property was intended to be, and was in fact, 
conveyed in trust for their sole and separate use and benefit. 
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Another difficulty is suggested by the executor himself in behalt of 
the children of these daughters, and that is, whether the use of said 
property does not vest in the mothers for life only, and afterwards in 
their children? 

And if this latter construction is to prevail, still another question 
arises, viz: whether the children who were en esse at the death of the 
testatrix, or whether all the children born of these three daughters are 
entitled? 

The executor and trustee Saunders calls upon the defendants to liti- 
gate and settle these questions amongst themselves in this Court, and 
prays that he may be instructed what are the legal and equitable rights 
of the parties in the premises, and that he may be protected by a de- 
cree of this Court, in paying over the estate in his hands. 

The answers of the husbands, Blackwood, Boykin, and Edwards, and 
the wives of the two former, and McCullers the administrator of Mrs. 
Edwards—also, the children of these defendants file their answers re- 
asserting the above contradictory claims, and upon the facts set out 
in the plaintiff’s bill pray, severally, that the Court may decree ac- 
cording to right and equity in their behalf. 

The cause was set down for hearing upon the bill, answers, and ex- 
hibit, and sent to this Court . | | 


Miller for plaintiff. 
G.W.Hf aywood and Husted for defendants. 


Barrie, J. The trusts created by this will of the plaintiff’s testatrix, 
are manifestly such as are called executory, in contradistinc- 

(137) tion to trusts executed. The difference between them is, that the 
first merely declares a general plan or outline, to be carried out 

in detail by the trustee, according to the apparent intention of the 
creator of the trust; while the second is a final and complete declara- 
tion, by the person raising the trust, of what it is, and leaving nothing 
to be done by the trustee to define and settle it. The first is construed 
more liberally, and less subject to the legal signification of technical 
terms than the other, as will be abundantly seen in Fearne and all 
the other elementary writers who discuss and explain the celebrated 
rule in Shelly’s case. Here the testatrix states in express terms, that her 
purpose, in raising the trust, is to provide a fund for the sole use and 
benefit of her married daughters and their children. That purpose is 
a proper one, and can be made effectual only by giving estates for the 
sole and separate use of the daughters respectively for life, with re- 
mainder for their children. This will of course embrace all the children, 
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which the daughters may have during their lives. It follows as a neces- 
sary consequence that the husbands are not entitled to the principal 
of the fund, and that the trustee acted right in paying the interest, 
only, to the wives. A decree may be drawn in accordance with this 
opinion. | 


Per curiam. 
Decree accordingly. 


Cited: Hooker v. Montague, 123 N.C. 157. 


. oe E: SHIVER anp ANOTHER V. DANIEL S. BROCK AND OTHERS. 


Where ‘an intestate had put slaves into the possession of his child, and 
afterwards made a deed of gift of them, the advancement must take effect 
and-be estimated as of the date of the deed, and not of the commencement 
of the possession. 


Property put into possession of a child on his setting out in life, suitable 
to house-keeping and family purposes, is not to be considered as a present 
but as an advancement. 


“property given to. penntoniideen is not liable ‘s ba brought inte hotchpot. 


Cause removed from the Court of Equity of Jones County. (138) 

The bill was filed by William E. Shiver and Hannah his wife, 
and by John M. Parsons, who are the grand-children of Martin F. 
Brock, dee’d., against Daniel S. Brock, his administrator, and against 
Edmund H. Brock, Mary F. Konegay (since married to Massillon) 
Eliza Jane Brock, Susan C. Brock, and James Brock, who are the chil- 
dren and ( with the plaintiffs) the next of kin and heirs- at-law of the 
intestate, also against Zaccheus Smith who is the administrator of an- 
other daughter now dead. 

The bill claims for the plaintiffs one-sixteenth of the estate, being 
the eighth part, to which their mother, Elizabeth Parsons, would have 
been entitled had she survived and alleges that the other children, 
seven in number, would have been entitled to one-eighth each, only; 
that several of them, particularly the defendant Daniel, had been ad- 
vanced in land, slaves, and other property, in the lifetime of the inte- 
state. The only questions urged upon the consideration of this Court 
are respecting these advancements, and certain other advancements, 
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which the defendants allege were made by the intestate to the plain- 
tiffs. | 

The cause was referred to the clerk and master to state the account, 
and on the coming in of the report the defendants and plaintiffs both 
filed exceptions. These exceptions raise the questions submitted: 


DEFENDANTS’ FIRST EXCEPTION. 


In his report the master charged the defendant Daniel with the 
value of three slaves, Simon, Plutus, and Green: The mother of these 
slaves, Leah, had been put into the possession of the defendant Daniel, 
in 1841, and the children were born after that time. In 1847 the inte- 
state made a deed of gift of Leah and the three children to this defend- 
ant, and it was contended by him that the advancement must take 
effect as of the time when Leah was first put into his possession and 
consequently that the children born after that date were his own prop- 
erty, and not liable to be brought into hotchpot: but the master, con- 

sidering the advancement to take effect from the date of the 
(139) deed of gift, set down the value of the whole-four as a charge 

against him. This is the ground of the defendant’s first excep- 
tion. 


DEFENDANT’S SECOND EXCEPTION. 


The intestate, several years before his death, had put into the pos- 
session of his son Daniel, the following property, to wit: a horse, some 
cows and hogs, a bed, some chairs, a table, some bacon, corn and lard, 
amounting in value to $299: it was insisted by him that these articles 
were intended as presents, and ought not to form a charge against him, 
and being so charged, the defendant Daniel made it the ground of ex- 
ception. 


DEFENDANT’S THIRD EXCEPTION. 


The intestate, in his lifetime, had given the defendant Daniel a deed 
for two tracts of land, and upon a petition, in the County Court of 
Jones, for a partition of the lands of the intestate, this defendant had 
refused to bring his advancement into hotchpot: it appearing that the 
lands thus advanced were greater in value than what he would have 
taken by descent, it was insisted by the plaintiffs that that excess 
ought to be brought into the account, and deducted from his share of 
the personalty, which was accordingly done by the master: and this 
forms the ground of the third exception of the defendant Daniel; be- 
cause, as he insisted, the real estate was advanced before the Act of 
1844, ch. 51. 
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THE FIRST EXCEPTION BY THE PLAINTIFFS. 


Two slaves, Lucy and Derry, had been put into the possession of 
Mrs. Parsons, on her marriage, and so remained during her life: after 
her death, the intestate made a deed of gift for these slaves to her chil- 
dren, the plaintiffs, and they insisted that this advancement ought not 
to be charged against them: the master having allowed it as a charge, 
the plaintiffs make it the ground of exception. 


PLAINTIFFS’ SECOND EXCEPTION. 


Several articles, to wit: horses, cattle, sheep, and one bed, were 
given to the mother of the plaintiffs by her father, the intestate, 
on her going to house-keeping, and it was insisted that, from (140) 
their nature, these were intended as presents, and ought not to 
be charged against them. The master made the charge however, and 
the plaintiffs except on this account. 

The cause was set down for hearing on the bill, answers, exhibits, 
the report and exceptions, and former orders, and transmitted to this 
Court. 


J. W. Bryan for plaintiffs. 
No Counsel for the defendants. 


Nasu, C. J. The bill is filed for on account and partition, and on 
the hearing, an account was ordered. The master made his report and 
each party filed his exceptions. 

The exceptions of the defendant are all over-ruled. 

The first exception: because, although the mother of the slaves Si- 
mon, Plutus, and Green, had been put into the possession of the de- 
fendant, yet his possession had not ripened into an advancement; for 
before the death of the intestate, the defendant accepted from him a 
deed of conveyance, both for the mother and her children. Hill v. 
Hughes, 18 N.C. 336, Hicks v. Forrest, 41 N.C. 528, and the slaves 
are to be considered an advancement from the date of the deed. 

The second exception is over-ruled. The articles furnished him, were 
so furnished him on setting out in life, and were necessary for his 
plantation and advancement. Meadows and Meadows, 33 N.C. 148. 
2 Williams on Ex. 923. 

The third exception is over-ruled. By the Act of 1844, the real and 
personal estate are made one fund in respect to advancements; the 
defendant can claim no portion of the slaves without accounting for 
the land, as the Act operates upon the partition. Headen v. Headen, 


42 N.C. 159. 
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The first exception of the plaintiff is sustained. The slaves, Lucy and 
Derry, were by the intestate given to the grand-children by deed. The 
grand-children are not entitled to a distributive share in their own 
(141) right, but as representing their parent; the gift to them is not an 
advancement, and is not to be brought by them into hochpot. 
Headen v. Headen, 42 N.C. 159. Daves v. Haywood, 54 N.C, 203. | 
~ The second exception is over-ruled, for the reason assigned for over- 
ruling the second exception of the defendant. | 
The report is confirmed in all things, except to the plaintiff’s first 
exception and the matter is referred to the master, to be reformed 
agreeably to this opinion. 


Per curiam. 


Decree accordingly. 


Cited: Tart v. Tart, 154 N.C. 505; Lunsford v. Yarborough, 189 N.C. 
478. 


RICHARD S. TAYLOR anp orHerRS v. THE COMMISSIONERS 
OF NEWBERNE. 


An Act of the Legislature authorising the commissioners of an incorporated 
town to subscribe to the stock of a company incorporated for the purpose 
of improving the navigation of a river contiguous to such town, is not for- 
bidden by the constitution. 

It does not make a difference ‘that the improvement contemplated by the Act 
is to begin several miles above the town, and to pass through several other 
counties than the one in which the town is situated 


Nor does the constitution forbid the Legislature to pass a law, authorising 
such commissioners to make their bonds, to meet such stock subscription, 
and to levy a tax to pay ‘the principal and interest thereof. 


Appraz from the Court of Equity of Craven county. 

Upon the argument of the demurrer in the Court below, his Honor 
over-ruled the demurrer, and ordered the defendants to answer. He 
further adjudged that the writ of injunction prayed for, be issued. 
From which decrees the defendants prayed an appeal, which the Court 
allowed. 

The cause was argued at the last term of the Court by Donnell, for 
the defendants. 


N.C.] JUNE TERM, 1855. 119 


TAYLOR Vv. COMMISSIONERS OF NEWBERNE, 


The decision of the cause was postponed for an argument on the 
other side; at this term it was argued by Moore, for the plain- 
tiffs. (142) 

Nasu, C.J. The question in this case arises, under the private 
Act of 1852, ch. 2 sec. 5, whereby the commissioners of Newberne 
were authorized to subscribe for five hundred shares in the Neuse River 
Navigation Company, for the use of the town. The commissioners, un- 
der the authority thus conferred, made the subscription, and under the 
authority of the same Act, executed their bonds for the amount so 
subscribed for, and proceeded to levy a tax upon the citizens of New- 
berne who were freeholders in the town, to pay the interest upon their 
bonds, and for their ultimate discharge. 

The plaintiff who is one of the real-property-holders in the town, 
and a corporator, filed this bill to enjoin the collection of the tax im- 
posed by the commissioners; upon the ground that the Act of 1852 was 
unconstitutional; and if constitutional, was never accepted by the cor- 
porators. The defendants demurred. 

Upon opening the case at the last term, an able and interesting argu- 
ment in support of the demurrer was addressed to us. No counsel ap- 
peared on the part of the plaintiff. The principle involved was too im- 
portant to be decided without a full argument. The plaintiff had no 
right to throw such a question before us and leave us without the aid 
of counsel. He is now represented, and much time and labor are spared 
US. 
The counsel for the plaintiff having satisfied himself, as a constitu- 
tional lawyer, upon the principle chiefly litigated, has not sought to 
envelope the case in doubt and uncertainty, which his own strong 
mind did not entertain, but has abandoned the constitutional ques- 
tion, admitting the power of the legislature to pass the Act as too 
strongly fortified, both by authority and reason, to be now doubted. 
He brought before us most of the cases which have been decided in the 
different States of the Union. We have considered these authorities 
with care, and find that they uniformly decide the question in favor of 
the constitutional power of the legislature to pass such an Act. In Ten- 
nessee, Ohio, Virginia, Pennsylvania and Massachusetts, such has 
been the result. See the case of the R. R. Co. v. the County 
Court of Davidson county, in Tennessee; of Griffiths v. the (143) 
Commissioners, in Ohio; that of Goodin v. Crump, in Virginia, 8 
‘Leigh’s Rep. 120; the case reported in the February number, 1854, of 
Livingston’s Law Journal, from Pennsylvania, and that of Adams and 
Howe, 14 Mass. 345. However these may differ from the one before us 
in some particulars, they all concur in the leading principle of the con- 
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stitutional power in the legislature to authorize such a subscription. 
Many other cases are referred to in the argument of the defendants’ 
counsel: we deem the above sufficient for our purpose. : 

In the very able opinion of Chief-Justice Hrrcucocn, of the Su- 
preme Court of Ohio, filed in the case of Griffiths v. the C OMMISSIONETS, 
to be found in the appendix to the 20th vol. of Ohio Reports, all the 
cases on the subject are cited and commented on, and he decides in 
favor of the constitutional power, and he remarks, “if decided cases 
are to have any influence, they (those he had cited) are sufficient. 
These cases all sustain the proposition that the legislature has the con- 
stitutional power to authorize municipal corporations to subscribe for 
rail-road stock, though not passing through or terminating in the town, 
or in its immediate neighborhood.” As this principle has been conceded, 
we deem it unnecessary to enter into an elaborate investigation of the 
cases cited; but resting on those cases, we are of opinion that the Act 
of 1852 is within the constitutional power of the Legislature. 

Passing by this point then, as settled, we will proceed to notice the 
eround upon which the argument of the counsel of the plaintiff is 
rested. He insists that the Act of 1852 is an amendment of the charter 
of the town of Newberne, and is inoperative until accepted by the 
corporation, which has never been done. The town of Newberne was 
incorporated in the year 1723, with the usual corporate powers. An 
amendatory Act passed in 1779, and by the 18th sec. it is enacted “that 

the Commissioners of the town of Newberne shall be and hereby 
(144) are incorporated into a body politic and corporate by the 

name of the commissioners of Newberne, and by that name have 
annual succession, etc., and a common seal.” The Act of 1852 enlarges 
the power of the commissioners, so as to enable them to subscribe for 
five hundred shares in the Neuse River Navigation Company. By the 
first section it is enacted “that it shall and may be lawful for the com- 
missioners of the town of Newberne, and they are hereby authorized 
and empowered to subscribe for five hundred shares of the capital stock 
of the Neuse River Navigation Company, to be held by the commis- _ 
sioners of the town of Newberne, for the use and benefit of said town.” 
The second section authorizes the commissioners “to make, execute and 
deliver their bonds for the payment of such sums of money, etc., with 
the corporate seal of the commissioners aforesaid.” The fifth section 
enacts; “that to provide for the payment of the bonds issued by virtue 
of the provisions of this Act, and to provide for the payment of the 
interest accruing on the same, it shall be lawful for the commissioners 
of the town of Newberne, and they are hereby authorized and em- 
powered, and required, from year to year, and every year, to assess, 
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levy and collect from the real estate within the limits of the town of 
Newberne such an amount of taxes, etc., as shall be necessary, etc.” 

The power to make this subscription did not exist in the corporation 
of Newberne, by force of the original charter, or by any of the inter- 
mediate acts amendatory of it; it required legislative aid to enable 
them to do so, and by the private Act of 1852 it was, that the power 
was conferred. Whether the legislature acted wisely or not, is a ques- 
tion with which we have nothing to do. The power being admitted, its 
abuse cannot affect it; that must be for the legislative consideration. 
It is sufficient that the Judiciary claim to sit in judgment upon the con- 
stitutional power of the legislature to act in a given case; it would be 
rank usurpation for us to enquire into the wisdom or propriety of their 
acts. 

It is admitted that this being a political corporation, the Legislature 
acting within the pale of their constitutional powers, may com- 
mand an act to be done, by the commissioners, which would be (145) 
imperative upon them and be enforced through the action of 
the Judiciary, and that this Act is not of that character but is per- 
missive. In passing this Act, the Legislature appears to have been per- — 
fectly aware of this distinction. 

In the first clause, which confers on the commissioners this new 
power, the language is, “ it shall and may be lawful, etc.”’? Whether the 
subscription should be made, is left to the discretion of the commis- 
sioners, acting for the corporators, or to the corporators themselves. 
But having made the subscription for the stock and given their bonds 
for the money to be paid, it is no longer left to the discretion of the 
commissioners or of the corporators to say whether they should be paid 
or not. Acting upon the wholesome principle that a public body should 
never incur a debt without at the same time providing the means for 
its discharge, the Legislature pass, in the fifth clause of the Act, from 
the permissive to the injunctive. The commissioners are not only au- 
thorized, but required, which in legislative language is equivalent to 
commanded, to levy a yearly tax, to pay the yearly accruing interest, 
and to provide a fund for the final discharge of the debt. After the con- 
traction of the debt there is no discretion left in the commissioners or 
the corporators whether or not they will pay the bonds or the interest, 
in the hands of the holders, their payment would be enforced by the 
Courts by a mandamus commanding them to levy a tax for that pur- 
pose. Hill v. Bonner, 44 N.C. 257. State v. Justices of Moore, 24 N.C. 
430. | 

In admitting the constitutional power of the Legislature to pass the 
Act, it was conceded that they had a right to direct the commissioners 
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as to the species of property out of which it should be raised. This is 
certainly true. By the constitution, the taxing power is vested in the 
Legislature; nor do we know any limit to that power, either as to the 
amount to be levied, or the subjects out of which it is to be raised. The 
whole property of the citizens of the State, when under no constitu- 
tional protection, be it what it may, 1s liable to be taxed, and at each 

session of the Legislature we see the ingenuity of the members 
(146) taxed to discover new sources of revenue. The exigencies of the 

State must be supplied—its obligations redeemed. With the power 
to authorize the subscription to the stock, was conferred the power to lay 
the tax necessary to redeem the obligations of the corporation, so in- 
curred, and there was a manifest propriety in selecting the realty 
within the town as the source from which the fund was to be derived. 
It is the interest most to be promoted of any other in the town, by the 
proposed subscription. Situated as Newberne is, in the fork of Neuse 
and Trent Rivers, and cut off from nearly all communication with the 
interior of the State, except through the aid of the former, its 1m- 
provement in every interest 1s manifestly connected with the improve- 
ment of the river Neuse, and it is a matter of little importance, in this 
view of the case, that the improvement will commence ten miles above 
the town. Staples v. the Mayor, etc., Livingston’s Law Magazine, Feb. 
No. 1854. But, as before remarked, this is a question to be decided by 
those immediately interested, who are much more competent to decide 
it than we can be. 

It was urged in the argument before us on the part of the plaintiff, 
that as this is a power in the Legislature susceptible of great abuse, 
when an acceptance by the corporation is necessary to give life to the 
Act, the Court ought to require the clearest evidence of such accep- 
tance. This proposition, in the main, we accede to. Messrs. Angel and 
Ames, in their valuable work on corporations, 5. 83, in remarking upon 
an acceptance by a corporation, when it is necessary, say: “the ques- 
tion whether it has been accepted will of course in a measure depend 
upon the circumstances under which it was granted.” In the case, the 
Charles River Bridge against the Warren Bridge, 7th Pickering, 344, it 
was held that where a grant was beneficial to a corporation, an accep- 
tance may be presumed. It is not essential to the taking effect of a 
charter that the acceptance should appear on the records of the cor- 
poration —Russell v. McClelland, 14 Pick. 53. The acceptance, for 
some purposes, may always be inferred from the exercise of corporate 

powers under it.—Angel and Ames, 79. Let us now examine the 

(147) case with those authorities in view. 
The bill which contains the statement of the plaintiff is drawn 
in a manner highly creditable to the plaintiff and his draughtsman. 
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There is no attempt to smother up or evade, or keep back the whole 
truth, but its statement is plain and to the purpose. It states, “that a 
_ short time before the session of the Legislature at which the said Act, 
to enlarge the powers of the commissioners of the town of Newberne, 
was passed, an election was held at the court-house in the town, after 
due advertisement of the time and place of holding said election and 
of the purposes of it, to take the sense of the owners of real estate in 
said town, whether they wished the Legislature to empower the com- 
missioners of said town to take $50,000 worth of stock in said Neuse 
River Navigation Company, and that though there was a considerable 
majority of the votes polled, at such election, in favor of the Legisla- 
ture’s empowering the commissioners to make such subscription, yet 
there was a considerable minority vote against it.” It then sets forth, 
“that in all elections of commissioners of Newberne since the passage of 
said Act, the question of the subscription aforesaid by the commis- 
sioners of Newberne was made a test question, and there was one set of 
candidates who were avowedly and notoriously opposed to the sub- 
scription, and another set of candidates avowedly and notoriously in 
favor of the subscription, and that all but one of the candidates so 
in favor of the subscription were each year elected.” It appears then, 
from the bill, that the Act of 1852 was not sprung upon the real-prop- 
erty-holders in the town of Newberne. They were notified that such an 
application would be made to the General Assembly at its next en- 
suing session, and they were called on to vote for, or against it. A ma- 
jority did sanction the application. In two subsequent elections of com- 
missioners of the town, the same question was submitted to the voters, 
and with the same results. It is alleged however, both in the bill and 
the argument here, that the first election was called by the commis- 
sioners without any authority from the Legislature to do so. Be 

it so. The important point to ascertain, is, what were the views (148) 
and wishes of the real-property-holders, and it is not a matter 

of very high importance how it is ascertained, provided it is ascer- 
tained satisfactorily. So, what was determined on by the voters at the 
first election was ratified and confirmed on two subsequent elections 
when the question was fairly brought before the electors of the town. 
In what other way could the sense of the corporators be ascertained? 
What other mode can be suggested, better calculated for the ascer- 
tainment of their wishes on the subject? Nor is it of any importance 
that the vote was not unanimous upon either of the occasions. The 
Legislature may incorporate a town or enlarge a charter previously 
granted, with the consent of a majority of the corporators, and if a 
number less than the whole will suffice, who is to decide upon the plus 
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or minus? A charter accepted by a majority is binding upon all the 
corporators, so far as its validity is concerned.—Goodin v. Crump, 8th 
Leigh’s Rep. 155. R. R. Co. v. the County Court of Davidson county, 
Tennessee. 

The Act of 1852 is silent as to the taking the sense of the corporators 
upon the acceptance of the charter. If it had directed the taking the sense 
of the corporators in any particular mode, it would have been neces- 
sary to its validity, that such mode should have been pursued; but 
failing to do so, that assent or acceptance may be gathered by the 
Court from any act or acts of the corporators, as such, which can satis- 
fy it of the fact. Believing as we do that the Legislature had the con- 
stitutional right to pass the Act of 1852, and that it was accepted as 
an amended charter of the town of Newberne, by a majority of the 
corporators, we are of opinion that the demurrer be sustained and the 
bill dismissed. 


Per curiam. 
Decree accordingly. 


Cited: Caldwell v. Justice, 57 N.C. 324; Hill v. Comrs, 67 N.C 368; 
McCormac v. Comrs, 90 N.C. 445; Wood v. Oxford, 97 N.C. 281; 
Barnes v. Comrs., 185 N.C. 38; Bank v. Comrs., 185 N.C. 245; S. v. 
Barrett, 188 N.C. 640; Smith v. School Trustees, 141 N.C. 158; Nance 
v. R. R., 149 N.C. 382; Martin Co. v. Trust Co., 178 N.C. 382. 


(149) 
RICHARD J. ASHE v. JOHNSONS ADM’R AND OTHERS. 


Where to a bill for a special injunction, the defendant, who is an adminis- 
trator, in his answer makes a formal denial of the matters alleged “according 
to the best of his knowledge and belief,” and also alleges new matter in re- 
ply to the plaintiff’s equity, the Court will not dissolve an injunction previous- 
ly ordered : 


As, where a plaintiff alleges that the defendant was to take certain stock off 
his hands, whose administrator says he does not know as to the agreement, 
put suggests if it was so, plaintiff was to work in company with defiend- 
ant’s intestate, and was to be paid for such work not by intestate, but by the 
plaintiff’s own labor. 


Where one of two defendants has agreed to do a specific thing, for the ben- 
efit of the plaintiff, and the other defendant is the holder of a covenant un- 
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der which it is to be done, also is the holder of the fund out of which com- 
pensation is to be made, and is about to part with the fund without mak- 
ing the compensation, the plaintiff has ground for going into a Court of 
Equity to restrain it from being put out of his hands. 

Stocks in a recently chartered Rail Road Company, are to be viewed very 
differently from government stocks in England, which have a value in the 
markets of that country readily ascertainable. 


Appear from the Court of Equity of Orange County from a decretal 
order dissolving an injunction. 


Badger and Phillips for the plaintiff. 
J. H. Bryan for the defendants. 


Pearson, J. For the purpose of inducing individuals to subscribe 
for the amount of stock necessary to secure the charter, the gentlemen 
who felt the deepest interest in the success of the enterprise, and to 
whose exertions the North Carolina rail-road owes its existence, in 
their speeches and in the conventions which they procured to meet, 
held out the assurance that the company, when organized, would take 
care to relieve the subscribers of their stock by requiring those who 
contracted to do work on the road, to take stock 1 in payment of one half 
of the amount of the price of their work. 

The company, at its first meeting, instructed the directors to 
carry into effect the assurances which had been held out to the (150) 
subscribers for stock, and in the language of the company in its 
answer, “the substance of these resolutions, passed at different times 
and conventions, was, that in letting out the contracts, the contractors 
were to be required to take stock as far as it was practicable to get 
them to do so.” 

In pursuance of these instructions, the president and directors, in the 
advertisements for letting out contracts, made this stipulation; the 
contractors “receiving in payment on their contracts, one-half in stock 
of the road, the other half in cash.” 

At, the letting of contracts in Hillsborough, Johnson, the intestate 
of the defendant Jones, proposed to contract for the grading and cul- 
verts upon sections 17, 18, 19, 20, of the second division of the road, 
taking in payment 40 shares which he had subscribed for, and 40 shares 
which William A. Graham had subscribed for; but he was informed 
that 80 shares would not equal one-half of the amount, and that ac- 
cording to the terms of the letting, he could not get the contract, un- 
less he took more stock. Accordingly he entered into a contract which 
contains, among others, this clause, to wit, “one-half to be paid in cash, 
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etc., the other half to be applied in payment of 40 shares of stock sub-. 
scribed for by said Johnson; 40 ditto subscribed for by William A. Gra- 
ham; 10 ditto which Graham takes for Edmund Strudwick, and the 
balance to be applied to the payment of instalments due upon the 
stock of Richard Ashe, or so much as may be necessary to make, with 
the foregoing, one-half of the whole contract.” 

Johnson, with the assistance of Graham, who furnished a number of 
hands ete., completed his contract; and the amount to which he is 
entitled to be paid, according to the terms of his contract 1s $24,000 
(in round numbers.) 

The plaintiff insists that one-half of this sum ($24,000) was to be 
paid in stock; and admitting $9,000 to be first applied to pay for the 
stock of Johnson, Graham and Strudwick, there remains a balance of 
$3,000: to be applied to the payment of his stock. He alleges that he 
had taken stock to the amount of $8,000, and that Johnson, finding he 

could not get the contract for which he had made proposals, 
(151) without having more stock than he and Graham owned, agreed 

with him to take of his stock the amount that might be neces- 
sary to make up the deficiency, and that in pursuance of this agree- 
ment, the contract was entered into with the clause above set out. He 
says, after this agreement with Johnson, he rested easy, under the be- 
lief that he had been relieved from a part of his large subscription, and 
that Johnson was to be substituted in his place and was to take the 
stock and pay for it, under his contract. He was afterwards surprised 
to find that Johnson was not disposed to carry out this agreement in 
good faith, and that the company intended to pay over to Johnson the 
amount due under his contract without retaining for any part of the 
stock which the plaintiff had subscribed for, and which Johnson had 
agreed should be paid out of the funds in the hands of the company; or 
in other words, which Johnson had agreed to take off his hands. The 
prayer is, that stock standing in the name of the plaintiff, correspond- 
ing with one-half of the excess due on the contract, shall be paid for out 
of the funds in the hands of the company and be transferred from the 
plaintiff to the defendant Johnson; that an account be taken to as- 
certain the true amount; and in the mean time, that the company be 
enjoined from paying over, and Johnson from receiving, the funds still 
remaining in the hands of the company. 

The answer of the company admits the general facts alleged in the 
bill, but denies any knowledge of the terms of the private agreement, | 
between the plaintiff and Johnson, and avers that upon being notified 
of the misunderstanding between them as to the terms of their agree- 
ment, the company made known to them an intention to pay over the 
fund to Johnson, and let them “fight it out.” 
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The company was induced to take this course because it was known 
to the president and the chief engineer, who made the contract with 
Johnson, that he was at the time, excited by ardent spirits, and al- 
though sober enough to enter into the general contract with the com- 
pany, yet it is probable he and the plaintiff did not understand 
each other in regard to the precise terms of their private agree- (152) 
ment; and because the plaintiff himself afterwards became a con- 
tractor to an amount sufficient to absorb all of the $8,000 for which he had 
subscribed, and in settlement of the contract, the whole amount of his 
subscription was included, although he protested and required them to 
exonerate him from an amount of his stock sufficient to fill up the 
contract of Johnson. | 

The defendant, Jones, as administrator of Johnson, also admits the 
general facts alleged in the bill. He denies any personal knowledge of 
the terms of the agreement, between the plaintiff and his intestate, if 
in fact there was any agreement, as to which he holds the plaintiff to. 
strict proof. He insists, ‘that it could not have been the intention of 
his intestate to take the stock of the plaintiff off his hands at par; be- 
cause as he alleges, the stock was then greatly under par, and his in- 
testate “not being a professional contractor, did not desire any greater 
contract than one estimated at double the value of his own stock and 
that of Mr. Graham, (who had agreed to do one-half of the work, in 
order to pay for his stock,) it being a prevalent opinion at the time, 
that a contractor, with a contract yielding double the amount of his 
subscription, might pay the expenses of the work from the money, and 
the stock was then not worth par, and no prudent man would have pur- 
chased it at that price; the rate of depression may be judged of from 
the fact, that the sub-contractors, under Johnson, allowed a discount of 
25 per cent, to obtain cash for their work.” So the defendant denies ac- 
cording to the “best of his knowledge and belief,” that his testator ever 
agreed to purchase the stock of the plaintiff, or any part thereof, as 
is charged in the bill. He believes the amount of the agreement was, 
either, that Johnson was to become paymaster to the company, for a 
part of plaintiff’s stock, “leaving the plaintiff liable to him for the 
amount thus paid to his use,” or that the plaintiff was to contribute 
hands, etc., and aid in doing the work, and thus pay for his stock, as 
Mr. Graham did. In support of this last suggestion, he avers that his 
intestate offered to allow plaintiff to do work on a part of his 
contract and the plaintiff declined doing so. Defendant also (153) 
alleges, that the whole of the plaintiff’s stock was worked off by 
himself, in a contract amounting to some $28,000, which he had obtain- 
ed upon the ground of this very stock; so, as he insists, the plaintiff 
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has the benefit of working off the whole of his stock, and can claim 
nothing by reason of any agreement he had made with Johnson, in re- 
gard to a part of it. 

The equity of the plaintiff is an emanation or deduction from an 
obligation, which was assumed by the gentlemen who were most active 
in procuring individual subscriptions for stock, and which was afterwards 
carried into effect by the president and directors acting under the in- 
structions of the individual stockholders, and was by them, according 
to their advertisement for contracts, made one of the terms of the let- 
ting; that is to say, contractors were required to recelve payment one- 
half in cash, the other half in the stock of individual subscribers. 

It is apparent that such an obligation or undertaking on the part of 
the individual stockholders, was in direct contravention of the rights 
of the State; inasmuch, as the State was to furnish two-thirds of the 
funds for the construction of the road, and, although, not then repre- 
sented was to contribute two-thirds of the company’s capital. It was 
accordingly made a subject of anxious consideration by us, whether 
such an undertaking on the part of the individual stockholders, was not 
exposed to the objection of being against public policy, as tending to 
induce the officers of the company to allow more to contractors than 
their work was worth in cash, in order to induce them to take individ- 
ual stock in part payment, the result of which would necessarily prej- 
udice the rights of the largest stockholder. The disclosure in the an- 
swer of the defendant, proves that it was the pervalent opinion at the 
time, “that a contractor, with a contract yielding double the amount 
of his subscription, might pay the expense of the work, from the 
money;” in other words, might make his stock clear; that 1s, things 

were in such condition, that the State as was supposed, would 
(154) pay all of the money required for the construction of the road, 

and yet individuals would own one-third of the stock! This dis- 
closure together with the further fact, that contractors who took one- 
half in stock were allowed such prices, as to enable them to let out 
sub-contracts to be paid in cash at a discount of 25 per cent is really 
startling. 

If the original undertaking was against public policy, of course this 
Court could not, in any way, aid in carrying into effect an agree- 
ment growing out of this undertaking, or based upon it. 

After much reflection, we have come to the conclusion that this ob- 
jection to our entertaining the cause, has been removed, by the con- 
curring acts of the executive and legislative departments of the gov- 
ernment. They have, from high considerations of public good, concurred 
in, approved of, and ratified the action of the individual members of 
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the company in regard to the undertaking, with full notice; and it is 
proper to say, that the matter was at all times openly avowed and 
justified upon the ground of public good. The executive officers have 
caused the subscription on the part of the State to be paid; and the 
Legislature, at its last session, appropriated one other million of dollars, 
to aid in the completion of a work which they deemed so important to 
the interests of the State. 

His Honor in the Court below, a motion coming on to be heard upon 
bill and answer, dissolved the injunction. In this there is error. The 
distinction between injunctions to stop an execution at law, where the 
defendant has by a judgment, established his legal right, and injunc- 
tions, in cases where there has been no adjudication of the rights of the 
parties at law, and consequently where both parties stand in this Court, 
upon an equal footing, oath against oath, and the Court is to dispose 
of the motion upon the whole matter taken together, is explained and 
settled, Purnell v. Daniel, 48 N.C. 9; Caphart v. Mhoon, 45 N.C. 30; 
Lloyd v. Heath, ib. 89 McNeely v. Steel, ibid 240. 

In our case, there has been no adjudication of the rights of the 
parties. The plaintiff alleges the agreement was, that Johnson 
would take off his hands an amount of stock sufficient to fill (155) 
his contract, and that Johnson’s motive for doing so, was be- 
cause he could not otherwise get the large contract for which he had 
made proposals. The contract of Johnson, prima facie, supports this 
view of the transaction. The defendant, as administrator of Johnson, 
makes a formal denial of the agreement alleged by the plaintiff, and 
suggests that according to his information: and belief, the agreement 
was, that the plaintiff should aid in the work so as to do a part, cor- 
responding with his stock; or else, that the plaintiff was to pay his 
intestate, 7n cash, the amount of stock that his intestate should work 
out under his contract. This latter suggestion is not very probable, be- 
cause there was no sufficient motive for the plaintiff to agree to pay 
cash for his stock, or a part thereof, whereby he would forego the 
benefit of getting it off his hands upon much better terms, according 
to the understanding, which, it is admitted, the president and directors 
of the company were carrying into effect in letting out contracts. 

So the question is, did Johnson agree to take off the plaintiff’s hands 
so much of his stock as was necessary to fill his (Johnson’s) contract? 
Or was it a part of the agreement that the plaintiff should furnish 
hands, etc., and do a corresponding portion of the work? No decision 
can be made in regard to it, at this stage of the proceeding, and the in- 
junction ought to have been continued until the hearing. 

It is said the bill shows no ground for coming into Equity, and the 
plaintiff had a remedy at Law for a breach of the agreement. The reply 
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is, here is a specific thing, which one of the defendants has agreed to 
do, and here is a specific fund in the hands of the other defendant, 
who holds a covenant on the part of his co-defendant, taken in behalf 
of the plaintiff according to a prior understanding, and the possession 
of the fund puts it in the power, and makes it the duty of one of the 
defendants, to see that the agreement 1s carried into effect by the other. 
Again, it is said, Equity will not enforce the specific performance of 

an agreement to transfer or to accept stock. The reply is, that 
(156) may be so in reference to government stock in England, which, like 

corn or flour, may be bought for the money in market at any time; 
but the doctrine has no application to rail-road stock. 

We incline to the opinion that neither of those ob} ections is tenable, 
but do not now dispose of them definitely. 

In regard to the allegation that the plaintiff, after the alleged agree- 
ment with Johnson, took a large contract, and in that way absorbed 
the whole of the stock which he had subscribed for, according to the 
understanding and terms of letting, by reason whereof he impliedly 
waived any right to have a part of his stock worked off by Johnson, 
it is sufficient to say, that is new matter, and rests upon a mere allega- 
tion of the defendants, to which the plaintiff has had no opportunity of 
replying. So it cannot be taken into consideration at this stage of the 
cause. Decretal order reversed; the injunction must stand over until the 
final hearing. 


Per curiam. 
Decree accordingly. 


JAMES P. STIMPSON AND OTHERS V. FRANCIS FRIES AND OTHERS. 


A deed of trust, after registration is viewed in a different light in the Courts 
of this State, from what it is regarded in the Hnglish courts, and is with us 
considered in the nature of a mortgage. 


Where a deed of trust is made, leaving it discretionary with the trustee to 
pay such debts as he might think best and find most convenient, it was held, 
that the trustor had a right to control the application of this fund by direct- 
ing what debts he should pay: but that as to any debt he had paid, or 
had assumed to pay, and as to his own debts, he had a right to retain funds 
to pay them before he was bound to obey such new directions. 


The debts which the trustee under these circumstances had promised by 
parol to pay, come within the principle above declared and are not within the 
statute of frauds. 
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Cause removed from the Court of Equity of Davidson county at the 
Spring Term, 1855. 

The plaintiff Stimpson, as trustee, and the other plaintiffs (157) 
who are the creditors of W. J. McElroy, filed this bill against 
the defendant Fries and other creditors, seeking to have certain prop- 
erty and effects delivered over to him the said Stimpson, according to 
the provisions of a deed in trust made to him on 2nd January, 1855, 
for the satisfaction of the debts therein specified. 

In September, 1854, William J. McElroy being greatly in debt, and 
upon the eve of insolvency, executed the following instrument of writing, 
which was also signed by the other defendants, viz: ‘“‘Whereas, W. J. 
McElroy is indebted to the Greensboro’ Mutual Life Insurance and 
Trust Company in the sum of about $3,575.72, principal and interest, 
(see the papers and evidences of all in the hands of David P. Weir, 
for more certainty)—also other debts, and is desirous to make an as- 
signment, and Francis Fries his general agent and attorney, to collect 
all his debts, dispose of and sell all hig estate and property, and pay all 
his debts; which arrangement is assented to by David P. Weir, treas- 
urer: Wherefore for the purposes aforesaid, and for and in consid- 
eration of the sum of ten dollars, to him in hand paid by the said 
Francis Fries, the receipt of which is hereby acknowleged, he the said 
William J. McElroy doth hereby, by these presents constitute, nomi- 
nate and appoint the said Francis Fries his general agent and attorney, 
to sell and dispose of all his estate, real and personal, in the State of 
North Carolina, or elsewhere, and pay and satisfy the said debts due 
the said Trust Company in Greensboro’ first of all others, and next 
such debts as the said Fries may deem best and find the most conven- 
ient;—to make all deeds, writings and conveyances which the said 
Fries may deem proper and necessary; in his name, to act as general 
agent of the said W. J. McElroy. And the said W. J. McElroy, by and 
with the consent of the said David P. Weir, Treasurer, hereby, for 
value received, transfers, aliens and conveys to the said Francis Fries 
all his estate, property, slaves, and effects, notes, contracts, and judg- 
ments, and other evidences of debts, to him the said Francis 
Fries, his heirs, and assigns, for the purposes aforesaid, hereby (158) 
ratifying and confirming any and every thing which the said 
Fries may do in these premises: Said Fries is to have his expenses 
paid, but is not to be liable for any more than honesty of performance. 
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In testimony whereof, the said parties have set their hands and seals, 
this 22d day of Sept. 1854. 


W. J. McE.roy, [SEAL. | 
D. P. WEtr, [SEAL. | 
F. Fries, [SHaAu.]” 


By virtue of this contract, the defendant Fries took possession of the 
entire estate of the defendant McElroy, consisting of land, negroes, 
evidences of debts due him, stocks, horses and other personal property, 
some of which he has sold, and all of which he submits to account for, 
as required by the Court of Equity. 

By virtue of the authority given him in the foregoing deed, the de- 
fendant Fries paid many of the debts due and owing by McElroy; for 
some other of his debts he was responsible by force of another deed of 
trust, executed in 1848, in which he was also the trustee, and which in- 
cluded some of the property conveyed by the deed of 1854; for other 
debts due by McElroy, he had become bound by his express under- 
takings to pay them out of the effects in his hands, and besides these, 
there were debts due to Fries individually, and as the partner of a 
firm. Those, 7.¢e. the debts for which he was originally liable, the debts 
which he had assumed to pay, also the debts due him as above stated, 
he insists in his answer, should be allowed him at any rate, before pay- 
ing over the fund to the plaintiff Stimpson: Various other debts were 
presented to him for acceptance or payment, which he declined paying 
or expressly assuming, but to these creditors he made a general dec- 
laration that his intention was, after discharging those above set out, 
to pay them, and all the other of McElroy’s creditors pro rata out of 
the surplus: and he submits whether, as some of these creditors had 
probably relied on him in consequence of this general declaration, and 
had forborne to take other steps to make their debts safe, he ought not 

to be permitted to pay them also: but as to this he does not in- 
(159) sist and professes a willingness implicitly to abide the judg- 

ment of this Honorable Court. The defendant Fries in his an- 
swer discloses minutely the state of the fund in his hands—what 
amount he had paid under the trust of 1848—what remains to be paid 
on that account—what he has paid under the trust of 1854, and what 
he has definitely promised to pay: also the sums due him: what prop- 
erty he has sold and what remains. He admits that he was called on 
by the plaintiff Stimpson to pay the funds in his hands over to him, but 
believing the rights of the parties to be in a state of great uncertainty, 
he declined doing so. Answers were filed by the other defendants, Mc- 
Elroy and Weir, which do not vary the facts as stated above. 
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The cause was set down for hearing on the bill, answers and ex- 
hibits, and sent to this Court. 


Morehead for the plaintiffs. 
Gilmer for the defendants. 


Pearson, J. In England, a deed of trust, which is not executed by 
the creditors, is looked upon as a conveyance made by the debtor for 
his own convenience in arranging his affairs, which he may control or 
alter at any time, and revoke at his pleasure, and which, of course, is 
void against creditors who sue out execution. Walwyn v. Coutts, 3 
Meriv. 707; Garrard v. Lauderdale, 3 Sim. 1, and upon appeal, 2 Russ. 
and Mylne 451. 

In this State, such deeds are looked upon in altogether a different 
light. After registration, the property is vested in the trustee, the trust- 
or having no further control over it, or interest in it, except a resulting 
trust in the surplus after the debts are paid; the transfer is valid 
against creditors and subsequent purchasers, as being made upon a val- 
uable consideration; in fact such a conveyance is treated as a mort- 
gage—a third person, to wit, the trustee being introduced, because, 
from experience, it is found to be expedient to have the legal 
title in him, rather than in the creditor or his representatives, (160) 
especially when the parties suppose it will be necessary to sell 
the property. Ingram v. Kirkpatrick, 41 N.C. 463. 

The deed executed by McElroy, 22d September, 1854, is not a mere 
power of attorney, but is a valid conveyance, the legal effect of which, 
is to vest the property in Fries, in trust, to pay the large debt due the 
insurance company, and then in trust to pay such other debts of McElroy 
as Fries “may deem best and find most convenient.” 

The deed is drawn very loosely and inartificially, but there is a con- 
sideration set out as being paid by Fries, to wit: $10: this at once re- 
pels the idea of a mere power of attorney, which may be revoked the 
instant after it is made; and there are apt and proper words of con- 
veyance, so as to vest the fee simple and absolute estate in Fries in 
trust, etc. 

According to the decision in Ingram v. Kirkpatrick, this gave the in- 
surance company an absolute right to have their debt paid out of the 
fund, because that debt is set out in the deed, and in regard to it, there 
is an express declaration of trust. The other declaration of trusts is 
indefinite, and must depend on the rule id certum est quod certum red- 
di potest: so that any debt which Fries either paid, or made a definite 
promise to pay, at any time before the trustor himself made a declara- 
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tion of the debts which were to be paid out of this trust fund, and 
thereby made certain the indefinite words used, attached to the fund 
in the same way as if it had been set out in the deed of trust. This, of 
course, will take in any debt due to Fries, or to a company in which he 
was a partner, for by the trust to pay such other debts as Fries may 
think best and find most convenient, the intention evidently was to 
include all debts due to Fries; this implication, from the general mo- 
tives and conduct of men, is nearly as strong, as if the debts had been 
set out in the deed. 

Our conclusion is, by the deed of 1848 the legal title to the property 
therein named vested in Fries, in trust, to pay the debts set out in that 
deed: by the deed of 1854 an, estate in equity in the property conveyed by. 

the deed of 1848, and the legal estate in the property not conveyed 
(161) by that deed is vested in Fries in trust to pay the debt due the In- 

surance Company, then in trust to pay debts due Fries, and then 
in trust to pay such debts as Fries had actually paid, or made a definite 
promise to pay before he had notice of the execution of the deed of 
1855. | | 

By the deed of 1855, an estate in Equity is vested in the plaintiff 
Stimpson, of the surplus of the fund in the hands of Fries, in trust to 
pay the debts set out in that deed. The general power to act as the 
agent and attorney of McElroy, and to pay such debts as Fries “might 
deem best and find most convenient” was given in the deed of 1854, in 
consequence of the reliance which McElroy had in the financial skill and 
management of Fries, and possibly with an expectation that he would 
be able to make a composition or some favorable arrangement with the 
creditors, but in regard to this the rights of McElroy were not con- 
cluded, and he, as the owner of the ultimate estate, had a right at any 
time to interpose and direct that certain creditors should be paid, and 
this declaration of trust by McElroy, had the same legal effect as if 
these creditors had been named in the deed of 1854. So, the effect of 
the deed of 1855 is to revoke the general power given by the deed of 
1854, or rather to control it by specific directions to pay certain credi- 
tors, and this we think McElroy had a right to do, provided he did not 
interfere with what Fries had done, or definitely promised to do. Such 
promises need not be in writing, for it does not come within the Statute of 
frauds as a promise to pay the debt of another; because Fries had the 
funds of the debtor in his hands, and the promise was made in refer- 
ence to the fund, and not upon his individual responsibility—Draughan 
v. Bunting, 31 N.C. 10. 

The decree must declare the rights of the parties in pursuance of 
this opinion, and the plaintiffs may have a decretal order for an ac- 
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count, if it is moved for. 


Per curiam. 
Decree accordingly. 


Cited: McRary v. Fries, 57 N.C. 240. 


(162) 
JOHN FREEMAN v. SAMUEL DWIGGINS Anp oTHERS. 


‘Where the admitted facts of a case were of an extraordinary character, and 
showed that the plaintiff, who was an intemperate man, with his faculties 
much impaired by that vice, was the victim of a gross imposition in the 
purehase of a stock of goods, the Court will afford relief, notwithstanding 
it does not fully appear from the proof, that at the time of the trade, he was 
absolutely drunk. 


Cause removed from Forsyth County. 


Morehead for plaintvff. 
Gilmer for defendants. 


Battie, J. We have not had much difficulty in coming to the con- 
clusion that the plaintiff 1s entitled to some relief, but have not found 
it so easy to determine what that relief should be. It is very certain, 
that at, and for some months before the time when the plaintiff con- 
tracted for the purchase of the defendant Dwiggins’ store, the former 
had become an habitual drunkard, which had produced its usual ef- 
fects, upon both his body and his mind. To what extent it had im- 
paired the later the witnesses do not agree. Most of those examined 
for the plaintiff testify that, in their opinion, the plaintiff was, during 
the latter part of the year, 1851, and the early part of the year, 1852, 
entirely incapable of transacting business with ordinary understanding 
and prudence. A few of the witnesses for the defendants, state that 
his mind was not at all affected by drunkenness; while the most of 
them, though not concurring entirely in that opinion, though him capa- 
ble of conducting ordinary business with ordinary prudence. Such was 
the opinion of Milton H. LInanville, the gentleman who drew the deed 
in trust, which was executed by the parties on the 6th day of January, 
1852. He states, that on that day the plaintiff “had been drinking, 
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but was not drunk, though not completely sober,” “that he had suffi- 

cient mind to transact ordinary business;” that “his face and 
(163) eyes seemed swollen considerably ;” and that “ he was tolerably 

drunk by the middle of the afternoon.” Had the transaction be- 
tween the parties been one of an ordinary character, we should have 
felt ourselves bound to declare, either that the testimony was so equal- 
ly balanced that the plaintiff, upon whom lay the burden of proof, had 
failed to entitle himself to a decree, or that it was a proper case to be 
submitted to a jury upon an issue made up for that purpose. But we 
think it was not an ordinary transaction: on the contrary, that it was, 
under the circumstances, a most extraordinary one; and that it fur- 
nishes in, and of itself, plenary proof that the plaintiff was the vic- 
tim of a gross imposition, practiced upon him by one, or both of the 
defendants. It is fully proved that at the time, and Just before the 
trade was made, the defendant was in the habit of drinking to great 
excess, and that this was known to the defendant Dwiggins. It is 
certain, that the plaintiff had never been a merchant, and knew nothing 
of mercantile affairs; and it is equally certain that the defendant Tin- 
dall had been previously in the employment of Dwiggins, and was still 
in his confidence. It is clear from the proof, that the habits of the 
plaintiff had produced great derangement in his pecuniary affairs, and 
that he was rapidly approaching, and must soon reach, unless arrested 
in his mad career, a state of insolvency; of all which the defendant 
Dwiggins could not be ignorant. It was with such a man, and under 
such circumstances, that the defendant, Dwiggins, undertook to make a 
bargain for the sale of his stock of goods, of which he was anxious to 
dispose. Let us see what were the terms as finally fixed upon by the 
parties. We say nothing of the price of the goods, nor of the manner in 
which that price was ascertained by the inventory. That may have 
been fair, and was so, provided the defendants were honest; for it is 
evident from the proof that the plaintiff had nothing to do with that part 
of the business. But the value of the goods, having been thus ascertained 
to be $1445.79, the defendant, Dwiggins, received from the plaintiff 

as a cash payment (or what was equivalent to a cash payment) 
(164) in part therefor, the sum of $650, and upon the failure of the 

plaintiff to give personal security for the residue, to wit, the 
sum of $795.79, took, for the purpose of securing the same, a deed in 
trust upon a negro man slave, one horse, three wagons, and all the 
goods, wares and merchandise which the plaintiff had just bought at 
the price above stated. The deed was executed on the 6th day of Jan- 
uary, 1852, and it was provided that if the debt was not paid on the 
20th day of the same month, the defendant Tindall, who was the 
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trustee, was at the request of Dwiggins, and after twenty days adver- 
tisement, to sell the whole of the property therein conveyed, at public 
auction for cash or, as it was called “ready money.” In the mean while, 
and until such sales should be made, the deed goes on to say, that “it 
is plainly and well understood that said William O. Tindall, the trustee 
in this case, is to have entire possession of the store-house and its con- 
tents, viz: the goods, etc., is to keep the key of the said store-house and 
sell the goods of the same; receive the monies, etc., paid him for said 
goods; and have the entire control of the store-house, goods, etc., un- 
til said debt is paid.” This latter provision, Mr. Linville tells us, was 
first suggested to him by Dwiggins in the absence of the plaintiff, but 
he believes the latter was present when it was talked of while he was 
writing the deed. How near this was to the middle of the afternoon, 
when the plaintiff was “tolerably drunk” we are not informed. But we’ 
think none but a lunatic, or a man stupified with drink, would have 
given his consent to such a stipulation. A credit of fourteen days, a 
sale of the goods at auction for cash, upon a failure to pay within that 
time, and the total exclusion from the management of his own store, 
were terms imposed upon the plaintiff, the like of which were never 
heard of before, and we trust, will never be heard of again. The result 
was, as every sane man must have foreseen, that in about four months 
the plaintiff’s property was all sold to pay the residue of the debt for 
the price of the goods, and he was left totally insolvent. The robbery 
of the store while under the exclusive control of the defendant Tindall, 
whether actual or pretended, may be regarded as a fortunate 

circumstance for the plaintiff, as it hastened the catastrophe, (165) 
and the sooner dispelled from his mind the drunken dream of 

being a merchant. This Court would be faithless to one of its highest 
trusts, did it not afford him an adequate relief against those, who well 
knowing his condition, took advantage of it for their own selfish pur- 
poses of gain. What the precise character of that relief shall be, we 
have not found it so easy to determine. The contract cannot be rescind- 
ed, so as to put the parties in the same condition in which they were 
when it was made. That would be the proper course, were it practicable, 
but not being so, we must give a relief approaching as near to it as we 
can. That will be to consider the goods as having been disposed of by 
the defendant Dwiggins, through the defendant Tindall as his agent, 
for his own benefit, and to make him account to the plaintiff for a 
fair value of everything he received from him. He ought to be allowed 
a, fair rent for the occupation of his store-house by the plaintiff and his 
family, and to be reimbursed for every thing which he may have paid 
for the plaintiff on the second trust. The necessary accounts must be 
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taken with a view to this mode of settlement, and the cause will be 
retained for further directions until they come in. This case though 
resembling that of Moore v. Reed, 37 N.C. 580, in some respects, differs 
from it in the very important particular, that here the contract never 
was ratified by the plaintiff while in a condition better than he was 
when it was first imposed upon him. 


Per curiam. 
Decree for an account. 


Cited: Garrow v. Brown, 60 N.C. 597. 


(166) 
SILAS LAMBETH v. BRITTAIN WARNER. 


A widow has a right to clear the lands assigned to her for dower, for the 
purposes of cultivation, where it is necessary for the enjoyment of the estate ; 
provided it is done with a due regard to the proportion of wood and cleared 
land. 

The clearing of sixteen acres in addition to thirty acres already eleared in 
a tract of 240 acres heavily timbered, is not out of proportion or unreason- 
able as regards the rights of the remainder-man. 


Appray from an interlocutory order of the Court of Equity of David- 
son County, Spring Term, 1855, dissolving the injunction heretofore 
granted. 


No counsel for the plainttff. 
Morehead for the defendant. 


Nasu, C. J. The plaintiff claims to be seized in fee of a reversion in a 
tract of land of which the defendant is in possession, having a life 
interest. 

Samuel Lambeth died leaving a widow, to whom was assigned, as 
her dower in her husband’s estate, the land in question. She intermar- 
ried with the defendant. The bill is filed for an injunction to stay waste. 
The bill charges, that at the time the defendant took possession of the 
land, there was on it a valuable growth of locust and other trees which 
he has cut down and sold to the rail-road company for sills. The de- 
fendant admits cutting down timber of that description, and its sale to 
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the company, but avers he cut timber only on the thirty acres of land 
which were partially cleared when he went there, and sixteen acres 
more which he designed to clear and which it was necessary to do, to 
support his family, which consists of his wife and some children, him- 
self and his children. Upon the coming in of the answer, the injunction 
was dissolved. 

In his answer, the defendant states, that when he took possession, 
there were about thirty acres of cleared land, and that he intended to 
clear sixteen more; that he had cut down the timber, not only on that 
already cleared, but also on that he intended to clear, and that the 
sixteen additional acres were necessary to the support of the family. 
That the whole quantity assigned to his wife for dower was 240 acres, 
which was heavily timbered where it was not cleared. 

Claiming the land in right of his wife, he has no greater 
right to its use than she had. The widow’s dower is assigned (167) 
to her for the support of herself and family, and she has a 
right to clear land for cultivation, when it is necessary to the enjoy- 
ment of the estate, if done with a due regard to the proportion of wood 
and cleared land. Shine v. Wilcox, 21 N.C. 6381. 

The clearing of the sixteen acres in addition to the thirty acres, is 
not an unreasonable act, as regards the interest of the remainder-man, 
and the defendant is not exercising his right in an unreasonable man- 
ner, and is at liberty to clear the sixteen acres, and to cut down and 
dispose of, as he may think proper, all the timber on it. 


Cited: King v. Miller, 99 N.C. 596; Sherrill v. Connor, 107 N.C. 6383; 
Thomas v. Thomas, 166 N.C. 629. 


CASES IN EQUITY 
ARGUED AND DETERMINED IN THE 


SUPREME COURT 
NORTH CAROLINA 


AT 


MORGANTON 


AUGUST TERM, 18505. 


W. D. RANKIN anp oTHERS v. WM. F. JONES AND OTHERS. 


Where one of the members of a firm withdraws from it and assigns all the 
effects to the other partner, under an agreement that such partner shall pay 
all the firm debts, and he conveys all the effects in payment of his own 
debts, held that the firm creditors cannot follow these effects to subject them 
to the payment of the firm debts. 


A prayer for an equity in the alternative, adverse to the main equity set 
up in the bill, cannot be allowed. 


Cause removed from the Court of Equity of Henderson County. 

The defendants demurred to the plaintiffs’ bill, and the demurrer 
being set down for argument, the cause was sent to the Supreme Court 
by consent. 


Baxter for the plaintiffs. 
N. W. Woodfin and Edney for the defendants. 


Pearson, J. In 1858, William F. and John M. Jones, two of the de- 
fendants, entered in copartnership for the purpose of keeping a house 
of entertainment and of merchandising. During that year, the 

(170) plaintiffs became, severally, creditors of the firm for articles sold 
and delivered, and took therefor the promissory notes of the 

firm. In May 1854, the defendant John M. withdrew from the firm 
upon an agreement that the defendant William F. should retain all of 
the firm effects and pay all of the firm debts. In pursuance of this 
agreement, William F. took possession of the goods, furniture, etc., 
which had belonged to the late firm. In June 1854, William F. executed 
to the defendant, Edwin P. Jones, a deed conveying to him all his 
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property, real, pation and mixed, eeeeiatien that which had belonged 
to the late firm, in trust to sell ae pay the debts of William F.: first 
paying the debts which William F. had contracted individually, and 
then applying the surplus, if any, to the payment of the debts which 
had been contracted by the late firm, William F. owning nothing except 
the property conveyed in the deed to Edwin, which is not sufficient to 
discharge both classes of debts. John M. Jones is insolvent. 

The plaintiffs had each commenced actions upon their notes, but had 
not obtained judgments when the bill was filed. The prayer is that the 
fund may be applied, under the directions of this Court, so that the 
plaintiffs and other creditors of the firm. shall be first paid out of the 
proceeds of the sale of such of the property as had belonged to the late 
firm, and that the individual creditors shall not be allowed to have the 
Breit ace given to oo by the deed of trust 1 in seeare to this part 
of the fund. 

The defendants demut, and ane other things insist that the plain- 
tiffs have no equity. : 

- In Hassell v. Griffin, ante 117 it is sacs that the English doctrine, 
1. €. where, in consequence of the death or bankruptcy of a partner, 
a fund, sono of the effects of the firm and individual effects, is to be 
applied under the direction of a Court of Equity, the firm creditors 
are first to be paid out of the effects of the firm and the individual 
creditors out of the individual effects, the excess of either fund, if any, 
going in aid of the other, is so far affected by our Statute mak- 
(171) ing all contracts joint and several, and giving an action at law 
against the personal representative of a deceased joint obligor, 
that, in this State, individual creditors have no equity to insist that 
the individual effects shall be first applied to the payment of their 
debts. Whether the other branch of this doctrine obtains here, so as to 
give firm creditors an equity in regard to firm effects, is a question that 
we are not now called on to decide; because the doctrine, even in Eng- 
land, is not applicable to a case like that now under consideration. 

The creditors of a firm have no lien upon the effects of a firm. If 
they take judgment and issue execution, they have a lien from its test, 
and may sell either the property of the firm or the individual property 
of the members, or both the firm and individual property; but until 
the execution issues they have no lien. 

When, by reason of death or bankruptcy, the fund comes under the 
direction of a Court of Equity, then, according to the English doctrine, 
stated above, they have an equity or a quasi lien (as it is termed) 
which is “worked out of the equity of the partners as against each 
other” by substituting the firm creditors to the right of the partner 
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who has an equity to be relieved from these debts by having them 
paid out of the effects of the firm. If the partner has no equity, it fol- 
lows that the creditors of the firm can acquire none by substitution ; 
for theirs is but secondary and subordinate to his. 

If one of the partners, as in our case, transfers all of his interest in 
the firm effects to the other, and is content with his personal undertak- 
ing to pay the firm debts, the retiring partner has no longer any lien 
in equity in regard to the effects of the late firm, and the effects, sup- 
posing the transfer to be bona fide, become the property of the other, 
subject to be sold by such of his creditors, without discrimination, as 
issue executions, and subject to be sold and transferred by him in trust 
for the payment of his debts according to the preference he may pre- 
scribe, in the same way as any other property he owns. 

In Ex parte Ruffin, 6 Vesey, 128, the notion that what has 
been partnership effects shall be treated as continuing to be (172) 
partnership effects, so as to be subject to an equity of the firm 
creditors after a bona fide transfer of it by one partner to another, 1s 
repudiated and a decided opinion is expressed that, after such transfer, 
firm creditors have no ground whatever upon which they can set up an 
equity for a preference in regard to what had once been effects of the 
late firm. This doctrine is followed by many cases in England and in 
this country, and is treated of by the text writers as settled: Story on 
Partnership, sec. 359, 361 and notes: 2 Story Eq. sec. 1248 to 1253 and 
notes. 

The bill is so framed as to pray for an account and distribution of 
the property contained in the deed of trust, according to the provisions 
of the deed, in the event that the plaintiffs and the other firm creditors 
have not an equity to have the effects, that have belonged to the late 
firm, first applied to the payment of their debts. These two prayers 
are clearly inconsistent: by the one, the plaintiffs seek to set up an 
equity adverse and against the deed of trust, on the ground that W. F. 
Jones had no right to make it, because of their prior equity or quast 
lien; by the other they seek to set up an equity under the deed of 
trust. This cannot be allowed. Sometimes a plaintiff, who fails in his 
main or primary prayer, may set up a secondary equity under a prayer 
in the alternative; but this secondary relief must not be inconsistent 
and at variance with the grounds upon which he attempts to set up his 
main or primary equity; in a few words, he cannot first claim against 
a, deed and, failing in that, fall back and set up a secondary equity un- 
der the deed. | 


Per curiam. 
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Bill dismissed. 


Cited: Potts v. Blackwell, 56 N.C. 455; Potts v. Blackwell, 57 N.C. 
68; Allen v. Grissom, 90 N.C. 94; Davis v. Smith, 118 N.C. 101; Chemi- 
cal Co. v. Walston, 187 N.C. 821. 


(178) | 
HUMPHREY P. COOK v. SAMUEL B. GUDGER. 


In order to convert an absolute conveyance into mere security for money 
loaned, it must be alleged and proven, ist, That the agreement was that 
the property should be conveyed aS a mere security. 2nd. That the de- 
fendant was induced to execute an absolute conveyance by fraud, imposi- 
tion or undue influence. | 

A mere gratuitous offer to allow the assignor of a title bond for land to 
pay back the purchase money and interest, if done within twelve months, 
is not a sufficient ground to authorise the Court to convert an absolute con- 
veyance, into a security for the money paid. 


Cause removed from the Court of Equity of Buncombe County. 

The bill alleges that plaintiff contracted with one William Young for 
the purchase of a tract of land, including a millshoal, at $120, and exe- 
cuted two notes therefor, due at different dates, and the said Young 
executed his bond for title on the payment of the purchase money; 
that he cleared the land and built a valuable grist-mill on the same, 
which did a good business and added at least three hundred dollars to 
the value of the premises; that plaintiff paid on the first note $53 be- 
fore it fell due; that he afterwards took up these notes and gave a third 
note for $67; that he was in the employment of the defendant at the 
time, and worked for him to pay a part of the note; the amount of work 
done he does not remember; that plaintiff afterwards bought some beef- 
cattle of the defendant and gave his note therefor, amounting to $25.60; 
that, being in difficulties, and fearing that he would be harrassed and 
his property sold for this debt to Young and the debt to the defendant, 
it was agreed that plaintiff should pledge the said property to the said 
Gudger, the defendant, to secure the debt which he owed him and for 
the balance of the debt to Young, which he, defendant, was to take up; 
and that these two debts, amounting to $72, were to be paid to defen- 
dant in twelve months; that accordingly, Young’s debt was satisfied to 
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him by defendant, and plaintiff became indebted to defendant in the 
sum of $72.50, and to secure the payment thereof within twelve months, 
the plaintiff was to assign Young’s bond to make title, over to defen- 
dant; and the plaintiff did put his name to an assignment prepared by 
the defendant on the back of the bond; and plaintiff, intending to go 
to the gold mine and work and raise the money, gave the defen- 

dant possession; that he went off to the gold mines and began to (174) 
work, but was taken sick ‘and was unable to return within the 
twelve months; that he remained absent for several years, (about 8 
in all) and in the mean time defendant improved the property by 
adding a saw-mill—that he paid, in corn and oats, on the debt, some 
twenty-five dollars, and that the profits of the mill have been more 
than sufficient to pay the remainder; that the defendant, in the mean 
time, got a title from Young, and still holds the same. He alleges fur- 
ther, that he has little knowledge of letters and knows nothing of busi- 
ness and had entire confidence in the defendant, and believed in his 
profession of kindness, and a disposition to favor him, and signed the 
endorsement “not knowing but that it fully contained the agreement ;” 
that he has called on the defendant to account for the profits and to 
convey to him the premises, which he has refused to do. 

The bill prays for an account and conveyance. 

The defendant, in his answer, denies that he purchased the land in 
question under any contract or agreement to reconvey. He denies that 
there was any hardship in the transaction or any fraud or imposition in 
taking the assignment of the title bond. He denies that plaintiff is il- 
literate, but says he can read and keep accounts; and that at the time 
of executing the assignment in question, read the same or had it read 
to him deliberately and distinctly. He says after the bargain was made 
and the assignment executed, plaintiff “made some remark complaining 
of the price which he had agreed to receive for said lands, to which 
this defendant simply replied that he would take his money and inter- 
est if paid to him in twelve months, to which the complainant made no 
reply whatever.” He was, at that time, willing to have received the 
money and interest, because although he bought the property at a re- 
duced price, he did not particularly need it, and would have taken that 
amount from the defendant or any one else. Since then, however, he 
says he has put valuable mills on it, and from a turnpike road being 
made near it, it has become valuable, so that he is now unwilling 
to part with it. He denies that the mill put on it by plaintiff was of (175) 
any value, or that he received any profits from it. He denies 
that any payments were made to him by plaintiff in oats or any thing 
else. | 
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Replication and issue. There were proofs taken and the cause being 
set for hearing was sent to this Court. 


N. W. Woodfin for plaintiff. 
J. W. Woodfin for defendant. 


Pearson, J. To sustain the equity which the bill seeks to set up two 
things must be alleged and proved, 7. e., 1st. That the agreement was, 
that the interest of the plaintiff in the land should be assigned as a mere 
security for the debt. 2d. That the plaintiff was procured or induced to 
execute the assignment (which is an absolute one) by fraud, imposition 
or undue influence, advantage being taken of his necessitous condition. 

In respect to the latter, the plaintiff fails, both as to the allegation 
and as to the proof. 

The allegation is simply “and your orator did put his name to an 
assignment prepared by the said defendant on the back of said bond.” 
The proof is, that after the parties had made their agreement, they 
went to the house of the witness Green, (who is examined by the plain- 
tiff;) the writing was read by defendant in the presence of the plaintiff; 
the plaintiff is illiterate and is a bad scribe, but the witness supposed, 
from what the parties said and did at the time, that the plaintiff un- 
derstood the nature and extent of his bargain or contract, and still has 
no reason to doubt it; the witness saw no evidence of any fraud or 
imposition. 

A decree that an absolute assignment shall be converted into, and 
stand as a mere security for a debt, upon this allegation and this proof, 
would be at variance with all of the cases decided by this Court, and 
disturb the doctrine upon this subject which is now settled. 

In rescept to the former, the allegation is full enough; but the an- 

swer postively denies that the agreement was that the land 
(176) should be taken as a security for the debt, and avers that the 
agreement was for an absolute sale, and that the absolute as- 
signment was drawn and executed in pursuance thereof: and that noth- 
ing was said about the plaintiff’s being allowed to repay the money and 
take back the land until after the execution of the assignment. The de- 
fendant admits, that “immediately after the execution of the assign- 
ment, the plaintiff made some remark, complaining of the price which 
he had agreed to receive for his land, to which defendant replied that 
he would take his money and its interest, if paid within twelve months, 
to which plaintiff made no reply.” 
So far from falsifying the answer by two witnesses, the plaintiff has 
not been able to prove by a single witness that, according to the agree- 
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ment, in pursuance of which the assignment was executed, the land was 
to stand as a security for the debt; nor has he been able to prove by a 
single witness, any admission of the defendant other than that which 
is set out in the answer, or any act, or fact, inconsistent with it: so the 
question is after an absolute deed had been executed, is a gratuitous prop- 
osition that if the money and interest be paid in twelve months the 
party may have back the land, sufficient to convert the assignment into 
a mere security, supposing the proposition to have been assented to? 

We were not referred to any case, and we are unable to see any prin- 
ciple upon which such a doctrine can be sustained. The agreement was 
executed before the proposition was made; so it did not enter into, or 
form a part of the agreement, and was merely gratuitous. The plain- 
tiff, if we suppose he assented to it by his silence, was under no kind 
of obligation to repay the money and interest in twelve months; so 
there was no mutuality. 


Per curiam. 
Bill dismissed. 


(177) 
ALLEN GENTRY v. WILLIAM HARPER AND OTHERS. 


Where a person, much in debt, paid for a tract of land and had a title bond 
made to convey to his daughter, an infant, in order to defraud his creditors, 
a Court of Equity will entertain a bill to subject the debtor’s interest to 
the satisfaction of a creditor who has got a judgment and an execution with 

a return of nothing made. 


CAUSE removed by consent from the Court of Equity of Ashe County, 
at the Spring Term, 1855. | 

The plaintiff, m his bill, alleges that at the May Term, 1854, of the 
Court of Pleas and Quarter Sessions of Ashe county, he recovered a 
judgment against the defendant, William Harper, for $202.83 principal 
and $26.56 interest, and that execution issued for the same which was 
returned by the sheriff “nothing made:” that the said judgment re- 
mains unsatisfied, and that the defendant Harper has no property or 
effects which can be levied on by an execution at law. 

The plaintiff in his bill further alleges, that in Feb’ry, 1846, the de- 
fendant Harper agreed with the defendant Jacob Watters for the pur- 
chase, in fee simple, of a tract or parcel of land, lying in Ashe county, 
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adjoining, etc., (describing it) at the price of $106, which has been 
nearly all paid to the said Jacob by the said William. 

It is further alleged in the plaintiff's bill, that at the time of this 
purchase, William Harper was involved in debt, and for the purpose of 
fraudulently concealing his interest in this land from his creditors, he 
caused a bond for the title for the same to be made by the said Jacob 
Watters to the defendant Elizabeth Harper, who is the daughter of the 
said William, in which it is covenanted that he, said Jacob, would 
make a title to the land in fee simple, upon the payment of the pur- 
chase money. That Elizabeth was not a party to this agreement, but 
was at that time an infant, living with her father and totally without 
means; that she had no knowledge of this bond or agreement, and that 
her name was used for the sole purpose of defrauding the creditors of 

the defendant Harper, among whom was the plaintiff, and that 
(178) the said bond was in fact delivered to the said William for his 

own use and benefit and not for that of the defendant Elizabeth, 
and that the bond remained in his possession and custody until alter 
the rendition of the judgment, and after the said Elizabeth came of 
age: that then, with the sole purpose of concealing his property and 
of defrauding the plaintiff and his other creditors, the said William 
Harper delivered up the said title bond to the said Jacob Watters, who 
still has the same and denies that he has any interest in the land in 
question: that plaintiff has tendered to the defendant, Jacob Watters, 
the remainder of the purchase money, which the said Jacob, with a 
like fraudulent purpose refuses to receive and to make the title of the 
land in question, and denies that the said William has any interest in 
the same. Elizabeth Harper and Jacob Watters are made parties defend- 
ant with William Harper. | 7 

The prayer of the bill is, that the interest of the defendant Harper 
in the land may be declared by this Court and subjected to the satis- 
faction of the plaintiff’s debt. pa 

The defendant Harper filed a demurrer to the whole bill, and the 
same being set down for argument, was sent to this Court. 


Lenow and Neal for plaintiff. 
H.C. Jones for defendants. 


Pearson, J. From the principles decided in Gowan v. Rich, 23 N.C. 
533; Dobson v. Erwin, 18 N.C. 570, it is clear that the debtor has not 
such an equitable or trust estate as is liable to be sold under an exe- 
cution at law: and it is equally clear that he has such an interest in 
the land as a court of equity will subject to the claims of creditors: 
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upon the broad ground, that it is against conscience for debtors to at- 
tempt in any way to withdraw property or effects from the payment of 
debts. If the Courts of Common Law cannot reach the debtor’s interest, 
a Court of Equity will. 


Per curiam. 
Demurrer overruled. 


Cited: Sc post, 181; Sc post, 418; Taylor v. Dawson, 56 N.C. 92; Smith- 
erman v. Allen, 59 N.C. 19; Burton v. Farinholt, 86 N.C. 263; Everett v. 
Raby, 104 N.C. 481;Guthrie v. Bacon, 107 N.C. 338; Gorrell v. Alspaugh, 
120 N.C. 368; Michael v. Moore, 157 N.C. 465; Hagedorn v. Hagedorn, 
211 N.C. 178. 


(179) 
JOHN McGILL anp oTHERS v. JOHN HARMAN AND ANOTHER, 


Where a son receives from his father, without consideration and in contem- 
plation of the father’s insolvency, and with the purpose of fraudulently with- 
drawing that much from the payment of the father’s debts, a note on a 
third person due the father, and transfers the same in part payment for a 
tract of land, the creditors have a right to hold the son liable to the amount 
of the note, and the land will be held as security for the payment thereof. 


Cause transmitted from the Court of Equity of Gaston County. 


Guion for the plaintiffs. 
Avery, Thompson and Lander for the defendants. 


Pearson, J. It was properly conceded upon the argument, that, as 
the Montgomery land was not conveyed by the defendant, John Har- 
man, the debtor, the case does not come within the operation of 13 
Elizabeth, Rev. Stat. ch. 50 sec. 1 act of 1715, which is construed and 
explained by act of 1840, Ire. Dig. Man. 195. It follows that the remedy 
of the plaintiffs, if they have any, is in this Court. | 

The bill puts the equity of the plaintiffs upon the ground that the 
transfer of the note of $700 on Crawford by John Harman, the debtor, 
to his son the other defendant, was a fraudulent contrivance, whereby 
to put that part of his estate beyond the reach of creditors, and to en- 
able the son to invest it in the Montgomery land, and that at the time 
of the transfer, John Harman was insolvent. 
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The defendant, David G. Harman, admits that at the time the note 
on Crawford was transferred, his father was insolvent, and that the note 
was transferred to him for the purpose of being transferred to Mont- 
gomery in part payment for the land, but he avers that “im August, 
1848, more than a year before the note was transferred, his father be- 
ing then in good circumstances, and owning property greatly exceeding 
the amount of his debts, being desirous of advancing him who was his 

youngest son, and just arrived at the age of twenty-one to an 
(180) amount equal in value to the advancements which he had made 
to his other sons and daughters in money or property, execu- 
ted him a‘ note for six hundred dollars.” That in November, 1849, his 
father paid off this note by an order on one Briggs, from whom he re- 
ceived $635 in cash, being the amount of his father’s note and interest 
for one year and three months: that soon afterwards his father, being 
in need of money, told the defendant that he had a note on Crawford 
for $700, due ten months after date, with which he could purchase the 
land of Montgomery as well as with cash, and it was agreed that he 
should take that note, deducting the interest, and let his father have 
the money. Accordingly, he took the note at $665 and paid his father 
therefor the $635 received of Briggs, and the balance in cash, making, in 
all, $665; and in January, 1850, he bought the land from Montgomery, 
and. assigned to.him the note on Crawford in part payment. _ 
- Admit, that in August, 1848, when the father resorted to the most 
singular and unheard of mode of making an advancement to his son, by 
giving him a note for $600, due “one day after date,” with interest 
from date, professing to be for value received, the father was solvent 
and owned more property than was sufficient to pay all the debts which 
he then owed: say his land, negroes, etc., were worth $5,000 and his 
debts did not exceed $2,500, still there is this fact, i. e., the father had 
entered into speculations by purchasing several leases of gold mines, 
supposed to be very valuable, at high prices, and which, as is stated in 
the answer, “turned out to be with him, as, defendant has been in- 
formed, it has turned out with many others, a ruinous business’ — 
which strongly tends to show that the father did not act bona fide, 
and had a fraudulent intent in making this note to his son, to provide 
for future contingencies—add to this, at the time the father gave the 
order on Briggs, and at the time he transferred the note on Crawford, 
he was utterly insolvent, and the question is, could the son then in con- 
science, and with a just regard to the rights of his father’s creditors, 
accept from him payment of the note which had been executed 
(181) without consideration? Did he not know that his father was 
violating the maxim, “one must be just, before he is allowed to be 
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generous?” If the father had been dead, a court of equity would have 
postponed the payment of this note until all the claims of creditors 
were satisfied. This doctrine is well settled, and the accident of the 
debtor’s being alive and hopelessly insolvent, cannot affect the claims 
of creditors. But add to all this, that the reason which is set up in the 
answer, for the father’s resorting to this mode of making an advance- 
ment, viz, a desire to give this son an amount equal in value to the ad- 
vancements which he had made to his other sons and daughters in 
money or property, is proven to be false? To one daughter, the proof is, 
he had given nothing; to another, but a trifling amount; and in regard 
to the other children no proof is taken. So here is the suggestion of a 
falsehood. The conduct of the father and son is left without explana- 
tion, and they stand convicted of an attempt to withdraw, by a fraudu- 
lent contrivance, a portion of the father’s funds from the satisfaction of 
his debts. 

The bill seeks to treat the land purchased of Montgomery, as the 
property of John Harman, and to subject it to the payment of his 
debts. This equity is not sustained by the proofs. Daniel G. Harman 
purchased the land of Montgomery, and the fraud established 1s a con- 
version by the son, of the Crawford note, and its application in part 
payment for the land. The creditors have an equity to follow this note 
and to hold the land as a security for its payment, so that the amount 
with interest may be applied to the satisfaction of their debts. A proper 
decree will be made to effect this purpose, but they are not entitled to 
treat Daniel G. Harman as a trustee for them, and follow the land as 
upon a misapplication of a trust fund, for he never was their trustee, 
and their equity is to follow the note of Crawford, which their debtor 
attempted by collusion with his son, to place beyond their reach. See 
preceeding case, Gentry v. Harper, 177. | 


Decree. 


Cited: Burton v. Farinholt, 86 N.C. 265; Guthrie v. Bacon, 107 N.C. 
338; Gorrell v. Alspaugh, 120 N.C. 368. 
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(182) 
JAMES JOHNSTON, ADM’R., v. CHARLES OVERMAN AND OTHERS. — 


The personal representative of a trustee, constituted by a deed in trust, 
has no right to plead the act of limitation passed in 1789, (the two years act.) 
nor the statute of 1826, (creating a presumption of satisfaction, etc., within 
ten years,) against his cestui que trust calling for a settlement of the trust. 


Causr removed from the Court of Equity of Mecklenburg County. 


Osborne and Lowrie for plaintiff. 
Wilson for the defendants. 


Pearson, J. On the 8th of February, 1839, Samuel Lowrie, the 
intestate of the plaintiff, executed a deed, conveying certain property 
to H. C. Owen, the intestate of the defendants, in trust, to sell and 
pay the debts therein named. On 98th of April, 1841, Owen sold all, 
or a part of the property, and died intestate about the year 1847. At 
January sessions, 1848, of Mecklenburg County Court, the defendants 
administered upon his estate and gave notice according to the pro- 
visions of the Act of 1789, for all creditors to prefer their claims. 

If the case stopped here, it would be the ordinary one of an unsettled 
trust, and an order for an account would be a matter of course. But 
the defendants aver that their intestate made sale only of a negro boy, 
at, the price of $415, all of which was disbursed by him on or about the 
day of sale, except a balance of $56.47, and they refer to a written 
statement signed by the intestate and found among his valuable pa- 
pers after his death and rely on the act of 1789 as a bar to the sult, 
and upon the act of 1826, as raising a presumption that the trust had 
been satisfied. The bill was filed 22d September, 1851. 

There is no evidence that this statement, showing a balance of $56.47, 

was ever presented to the plaintiff's intestate, or that there was 
(183) ever an understanding that this balance closed the trust: so, 
the trust, at the death of Owen, remained open and unsettled. 
Consequently, neither of the act of 1789, or of 1826, applies to the case. 

If the written statement had been presented by Owen to Lowrie as a 
settlement of the trust, showing the balance due and still in his hands, 
subject to the order of Lowrie, that would have terminated the relation 
of trustee and cestui que trust, and put Lowrie in the position of an 
ordinary creditor. But the trust was not closed in this way; so we have 
an express trust by agreement of parties, which is open and unsettled 
at the death of the trustee. The question is, does the Act of 1789, or of 


N.C.] AUGUST TERM, 1855. 153 
JOHNSTON V. OVERMAN. 


1826, apply to such a case, so as to bar the right of the cestui que trust 
to call for an account and settlement of the trust fund after the expira- 
tion of two years, or to raise a i of satisfaction after the 
expiration of ten years? 

We confess, the idea that the seNoial representatives of a trustee 
may keep the trust fund in hand and bar the equity of the cestui que 
trust (who is the real owner of the fund, and for whom the trustee 
holds) unless it is called for within ten years after their qualification, 
is entirely a new one to us! It is obvious, from the wording of the 
statute, and “the reason of the thing,” that its application is confined 
to debts or claims where the party has a mere “right” or “chose in ac- 
tion,” to be enforced by a suit in a court of Law or in Equity, and has 
no application to cases where a party has an estate as contradistin- 
guished from a right. See Thompson v. Thompson, 46 N.C. 480. 

In our case, the plaintiff’s intestate owned the equitable estate in 
the trust fund, the defendant’s intestate held the legal estate for him. 
This legal estate, by the death of the trustee, devolved on his personal 
representatives; but this devolution did not divest the equitable estate 
of the plaintiff’s intestate and turn it into a “mere right,” and the 
representatives of the trustee held the fund for, and not adversely to, 
or against the cestur que trust. 

The same considerations show that the act of 1826 has no 
application to our case. In regard to this latter statute, the (184) 
question is settled: Saltar v. Blount, 22 N.C. 218. It is there 
decided that the right to a legacy or distributive share, “is not within 
the act of 1826, and that its operation is confined to constructive 
trusts, and such other equitable interests of that nature, as, previous 
to the passing of that act, were barred by time, in analogy to the statute 
of limitations in England, barring entries into land.” This, of course, 
excludes the operation of the act from our case, which is that of an 
express trust by the act of the parties, which remained open and un- 
settled. The defendant’s counsel evidently misconceived the legal effect 
of the written statement found among the papers of the trustee after 
his death. 


Per curiam. 
The plaintiff is entitled to an account. 


Cited: Hospital v. Nicholson, 190 N.C. 121. 
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G. W. JONES v. R. HENRY anv R. POSTON. 


Where a trustee admits the allegation in a pill that he has committed a 
breach of trust in giving a release, and the releasee does not meet the allega- 
tion that he has contrived to obtain such release, but states immaterial matters 
as his answer, the Court will decree against them both. 


CausE removed from the Court of Equity of Buncombe County. 


N. W. Woodfin for the plaintiff. 
Baxter and Gaither for defendants. 


Pearson, J. The case was treated at the bar, as if standing upon an 
order setting it for hearing upon bill, answer, exhibits, and replications 
to the answers. The transcript does not set forth that replication was 
taken to the answer of the defendant Henry, and indeed, there is no 
order setting the cause for hearing. 

We presume the parties desire the case to be decided, and 

(185) all proper orders are to be considered “as made.” It would 

relieve us from much perplexity if gentlemen of the bar would 

take the trouble to look over the transcript, and see that the proper 

entries are made, before it is sent to this Court. Sometimes clients suf- 

fer because counsel neglect this part of their duty, and it always em- 
barrasses the Court if the formal and proper entries are not made. 

The bill sets out a clear equity. Poston is considered, in this Court, 
as a trustee, holding the legal title to the rents and profits for the 
plaintiff. The defendant Henry contrives to get a release from this 
trustee; in other words, he, with full knowledge of the plaintifi’s equity, 
induces the defendant Poston to commit a breach of trust, and brings 
forward, by way of confession and avoidance, charges against one 
Dean, who had acted as his agent, and makes an averment that one 
Rebecca Poston was entitled to a life estate, and so “most of the rents 
and profits, for which the action is brought, belonged to her,” and the 
balance to one William Poston, or his heirs, if he be dead; none of 
which matters have any bearing upon the allegation of the bill, that 
the defendant Henry, by fraud and misinformation induced the trustee 
of the plaintiff to commit a breach of trust, 2. e., to execute the release, 
and discharge Henry from the payment of the rents and profits to 
which the plaintiff had a clear right. 

The other defendant, Poston, admits that he did violate the trust, 
by releasing the defendant Henry from the payment of rents and 
profits which the plaintiff, asa purchaser for a full and fair considera- 
tion, was entitled to sue for and recover in his name, and avers that he 
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was induced to execute the release by misrepresentation, etc. It is 
sufficient for us to say, he had no right to execute the release; his con- 
federate Henry, with a knowledge of the facts, had no right to ask him 
to do so, and cannot, in equity and conscience, make use of it. 

Per curiam. 
The imjunction must be made perpetual. 


Cited: Williamston v. Williams, 59 N.C. 61. 


(186) 
JAMES F. McNEELY, cuarp’n., v. J. F. JAMISON, @uarp’n. 


The Courts of Equity in this State cannot send the estate of an idiot out of 
their jurisdiction. But where there is an idiot residing in another State, 
and having a guardian in such other State having funds in the hands of a 
guardian in this State, the court can make an annual allowance for his main- 
tainance to be paid to the guardian abroad. 


Cause removed from the Court of Equity of Rowan at the Spring 
Term, 1855. 

Reese Johnston had been found by an inquisition of Rowan county, 
to be an idiot, and for more than twenty years had been under the 
guardianship and protection of guardians appointed by the County 
Court. For five or six years before the appointment of the defendant, 
which took place in 1853, the plaintiff, James F. McNeely, who was his 
brother-in-law and friend, had been his committee; but it not suiting 
his circumstances to remain in North Carolina, he moved with his 
family to De Soto County in the State of Mississippi. At the earnest 
desire of Reese, who was greatly attached to Mrs. McNeely, his sister, 
wife of the said James F., he was permitted by the present guardian, 
the defendant, to accompany the family to that State, which was un- 
doubtedly an act of kindness and propriety, and as such was sanctioned 
by his nearest friends and relatives. He is now with the said James F. 
MeNeely, in Mississippi, and by a regular proceeding in the Probate 
Court of De Soto County in the said State, which had jurisdiction of 
the matter, he was declared an idiot, and the said James F. McNeely 
was appointed his guardian, who gave a good and sufficient bond in an 
ample sum to cover the whole estate of the said Reese Johnston which 
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was all made to appear in this case by the record of said Court, and 
by depositions as to the sufficiency of the sureties taken in the State 
of Mississippi, and filed in the cause. The prayer of the bill is that the 
defendant J. F. Jamison, the guardian in this State, may be decreed 
to account and pay over the estate of his ward to the said J. F. Mc- 

Neely, the guardian in Mississippi; but if the Court shall be- 
(187) lieve that they have not the power to make such order, the 

prayer is in the alternative to order the said guardian to pay to 
his guardian in Mississippi, an annual allowance for the support and 
maintenance of the said idiot. 

The present defendant, James F. Jamison was appointed the guard- 
ian of Reese Johnston, by the County Court of Rowan, on the removal 
of the former guardian, and took charge of his estate. In his answer, 
he states the amount of his ward’s estate. He admits that said Reese 
left the State with his brother-in-law and sister by his approbation 
and consent, and with that of all the near friends, of the said Reese, 
and believes it was an act of discretion and humanity for him so to do. 
He expresses a decided wish that the funds in his hands may be 
handed over to the committee in Mississippi, but doubts the lawfulness 
and safety of so doing without the order and sanction of this Court. 

The cause was set down for hearing on the bill, answer, exhibits, and 
testimony filed, and sent to this Court by consent. 


H.C. Jones for the plaintiff. 
Boyden for the defendant. 


Barriz, J. When the plaintiff was carried to the State of Mississippi 
and became a resident there, the courts of that State acquired a juris- 
diction over his person, and had a right to have an inquisition of idiocy 
found, and thereupon to have a guardian appointed for him. Whether 
his guardian here could recognize such foreign guardian and have a 
settlement with, and pay over the idiot’s funds to him, is not proper 
for us to say; but it is our duty to declare our opinion to be, that the 
courts of this State cannot make an order to send the idiot’s funds out of 
their jurisdiction. Prior to the year 1820, it seems that the guardian of a 
minor orphan, appointed in another State, to which the orphan had 
removed, could not call upon his guardian here for the funds in his 

hands with the view to remove them from this State; and an 
(188) act was passed in that year, authorizing it to be done, the pro- 
visions of which will be found in the Revised Statutes, ch. 54, 
sec. 23 and 24. That act is expressly confined to the guardians of in- 
fants, and of course does not embrace a case like the present. But 
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though we cannot order the removal of the idiot’s property, we can- 
not perceive any reason why we may not make an annual allowance 
for his support, and direct his guardian here, to pay it over to the 
guardian of his person in Mississippi. We have not, it is true, been 
able to find any direct authority for it; but we are not aware of any 
against it, and we think it may be done upon the same principle which 
empowers the court of chancery, in a proper case, to order a maintain- 
ance for an infant whose person is out of its jurisdiction. See 2 Story’s 
Eq. jur. sec. 1854, b, where is cited Stephens v. James, 1 My]. & Keene, 
627; Logan v. Farlie, Jacob’s Rep. 198, and Jackson v. Hankey, ibid. 
265. 

For the purpose of ascertaining what amount will be a proper allow- 
ance for the idiot, due respect being had to the amount of his estate, 
etc., there must be a reference to the clerk to inquire and report, etc., 
and the cause will be retained for further directions upon the coming 
in of the report. 


Per curiam. 
- Decree accordingly. 


EPHRAIM CLAYTON v. JOHN LYLE, ApDM’R. 


Where a bill for an injunction is answered by the administrator of one who 
is alleged to have been a party to an equitable contract, and such adminis- 
trator says, that he is ignorant of the facts alleged in the bill, but that he 
has understood and believes them to be totally different from those alleged, 
and such statement is strengthened by some of the allegations in the bill 
itself and appears probable and consistent, the injunction will be dissolved. 


Where a memorandum of an agreement, made at the time when an absolute 
note was given, and the attendant circumstances show that such note was 
not to be absolute in reality, but was only to be collected on a contingency 
which has never happened, a Court of Equity will relieve against it. 


Tus cause has been twice before this Court; first, upon an APPEAL 
from an order of the Court of Equity of Burke County at the 
Spring Term, 1852, his Honor Judge Dicx presiding, continuing the (189) 
injunction (heretofore granted) to the hearing. 

The motion to disolve was made upon the coming in of the answer, 
and was considered upon the bill, answer and exhibits filed, the sub- 
stance of which is sufficiently set. forth in the following opinion of the 
Court delivered by the Chief Justice. 
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N.W. Woodfin for plaintiff. 
Avery and T. R. Caldwell for the defendants. 


Nasu, C. J. The bill charges that the plaintiff and Samuel A. Lyle | 
jointly undertook and did erect a certain public building in the State 
of Georgia, in the County of Lumpkin, for and at the price of $6850, 
and for additional work they were to be paid the additional sum of 
$1720: that the Inferior Court of the said County had full power to 
make such a contract, but their power, as to taxation to raise the neces- 
sary funds, is limited: The bill further alleges that, upon the comple- 
tion of the work, the plaintiff and 8. A. Lyle had a settlement, when it 
was ascertained, upon an adjustment of their accounts, that the sum 
due the latter was $4319, for which the plaintiff gave his bond, abso- 
lute upon its face, but that it was agreed, by a written paper executed 
by the said S. A. Lyle at the same time, that it was to be paid when 
received from the County of Lumpkin. This bond and the agreement 
were dated on the 8th day of September, 1841. The bill then charges, 
that the Inferior Court of Lumpkin County, though frequently applied 
to, refused to pay for the building erected, upon the ground that their 
authority to levy taxes is, by law, limited, and that they have gone to 
the limit of their power in that respect, and that plaintiff has been 
advised that he cannot compel payment from the Court. 

S. A. Lyle is dead, and the defendant, John Lyle, is his duly ap- 

pointed administrator, and has endorsed this bond to the other 
(190) defendant, R. C. Pearson for the purpose of enabling the latter 

to sue in this State, and accordingly an action was brought 
against him on this bond, to the Spring Term, 1850, of Burke Superior 
Court, and judgment obtained against him for the sum of $6,988.63. 

The prayer is for an Injunction and for general relief. 

The answer of the defendant Llye states, that, of his own knowledge, 
he knows nothing of the contract between plaintiff and his intestate, 
but that he has understood and believes that the contract for erecting 
the building in Lumpkin was made by the plaintiff on his own account; 
that his intestate was employed by him to do the masonry and was not 
a partner in the contract; that at the time of the settlement in 1841 
between the parties, the plaintiff gave his bond to the intestate for the 
sum that was due him for his portion of the work, and the intestate, 
at the same time, executed the paper set forth in the bill. The answer 
further alleges that the complamant and 8. A. Lyle did make a joint 
contract with commissioners, duly appointed for that purpose, for build- 
ing a court-house and jail in Lenoir, and a similar contract to build a 
house in the same place for William Davenport, and that he is informed 
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and believes that the complainant has not used due diligence in collecting 
his claim in Georgia; that he might, by a writ of mandamus, have enforc- 
ed the collection of what was due from the County of Lumpkin. It admits 
the obtaining the judgment, and avers that all the payments which have 
been made, either to him or his intestate, are properly credited on the 
bond, and allowed in taking the judgment. Injunction was continued to 
the hearing, and the defendant appealed. 

The sole ground upon which the plaintiff can rest his application for 
relief, is, that he and the intestate, Samuel A. Lyle, were jointly con- 
cerned in the contract made for the building of the jail in Lumpkin 
County. If they were so jointly concerned, the defendant ought not to — 
be permitted to force the money out of the plaintiff until he had collected 
it; upon no principles of equity would it be allowed. The answer, 
as far as it can, denies that such was the fact, and the statements (191) 
of the bill strongly sustain it. When the work was completed, the 
parties had a final settlement, and the plaintiff gave to defendant’s 
intestate his bond to pay him the sum mentioned to be due him, It 
may be asked, if they were joint contractors to the work, then the 
County of Lumpkin owed to the intestate what was due him and not 
the plaintiff, and how came the plaintiff to give his bond, thereby ac- 
knowledging that he owed the money? That could not be, unless he had 
received it, which is not pretended, nor does the memorandum or pa- 
per, executed by the defendant, alter the case; the language of the pa- 
per is, “it was agreed that Samuel A. Lyle would receive the money due 
him from said Clayton as he collected it from Lumpkin Co., Georgia, 
provided he uses the lawful means to collect the money without delay.” 
Now this very paper, which is produced by the plaintiff, says expressly 
that the money was due the intestate from the plaintiff: so far from 
showing that the intestate was a joint contractor with the plaintiff, it 
is strong evidence to the contrary. 

But further: though the bill charges a partnership in the work, it 
says not one word as to the terms. Again, as to the memorandum; it 
only says to the plaintiff, “if you will, without delay use lawful means 
to collect what is due you, I will not press you for the money;” but it 
no where says, or intimates, if Clayton could not get it out of the 
County, that the intestate was to lose his money. No such thing. “I 
will receive my money as you receive it, provided you use the proper 
means.” The only effect of the paper was to give the plaintiff a reason- 
able time to collect the money due him. He has waited ten years, the 
bond is dated September, 1841, and the bill is filed September, 1851. 
But the very ground upon which the delay was granted is taken away 
by the bill; it states that the County of Lumpkin has refused to pay, 
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and that he is advised that they cannot be compelled. Why wait any 
longer? But further than this: the answer sets forth that several other 
building contracts were made between the intestate and the 
(192) complainant, and were so expressed; why was not this contract 
so expressed, if such was the fact? 
Upon the whole, we consider the answer of the defendant Lyle as 
fully responsive to the bill, and that it answers its equity. The answer 
of Pearson is merely formal. 


Per curiam. 


The interlocutory order of the Court below is erroneous, and, there- 
fore, reversed. 


The bill was continued over in the Court below as an original bill; 
replication was made to the answer, and proofs taken. The cause was 
set down for hearing, and sent to this Court again by consent. The 
substance of the evidence is recited in the opinion of the Court. 


Same counsel as before. 


Pearson, J. When this question was before us, upon the bill, an- 
swer and exhibits, on the motion to dissolve the injunction, we were of 
opinion that the equity of the bill was fully and fairly met by the an- 
swer, and that the exhibits, viz: the note and the written agreement 
that “Samuel A. Llye would receive the money as Clayton collected it 
from the County of Lumpkin, Georgia, provided due diligence was 
used, etc.,” tended to repel the plaintiff’s equity. 

The case was continued over as an original bill, upon replication to 
the answer, and is now before us upon the bill, answer, exhibits and 
proofs taken. So the question is, does the evidence alter the case? 
~The depositions of George Clayton, B. Smith and L. Sawyer, al- 

though they do not prove a co-partnership in its legal and technical 
sense, prove clearly that the bids were made and the work was done— 
Clayton doing the wood-work and Lyle the brick-work—upon an un- 
derstanding that although, for certain reasons which it 1s not necessary 
to set out, the contract was taken in the name of Clayton, and at his 
bid, and Lyle signed the bond as his surety, yet in point of fact, al- 

though not partners, they were jointly concerned in the con- 
(193) tract, in this way: Clayton was to do the wood-work at certain 
prices; Lyle was to do the brick-work at certain prices agreed 
on between them, as the basis upon which Clayton was to put in a bid, 
and, if he got the contract, he and Lyle were to be jointly concerned in 
doing the work at the prices previously agreed on, and were to look to 
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the County of Lumpkin for their pay; so that if the County failed to 
pay, or there was any delay and difficulty in making the collections, 
the inconvenience and the ultimate loss, if any, were to be shared 
equally between them; because in this, as in many other building con- 
tracts, they found it to their mutual advantage to be jointly concerned. 

The note, on which judgment at Law has been rendered, with the 
explanation given by the testimony of the witnesses, and the light thrown 
on the case by the other evidence and the conduct of the parties, (for 
instance, the fact that Lyle was on his way to Georgia, in the journey 
upon which he died, on purpose, as he told Sawyer, to try and collect a 
claim in which he and Clayton were jointly interested) was, therefore, 
in fact and substance, nothing more than a written memorandum, as 
is charged in the bill, for the purpose of showing how the balance stood 
at that time between the parties; and the agreement, that Lyle was 
not to be paid until Clayton got the money from the County of Lump- 
kin, was made, to show that the note was not to be taken as strongly 
as.1ts words might import. 

Upon full consideration of the pleadings, exhibits and proofs, we 
are satisfied that the parties were jointly interested in the contract, 
and if there is to be any loss ultimately, from the repudiation or re- 
fusal of the County of Lumpkin to raise the necessary amount by taxes, 
or otherwise, the loss should be equally divided between them, for the 
parties have furnished no mode of ascertaining the relative value of the 
“wood and the brick-work,” and the testimony shows there is but little 
difference. 

Upon the plaintiff’s assigning to the defendant one-half of the claims 
which remain unpaid and unsatisfied, with power to use his name 
in the collection of the same, etc., he is entitled to a credit for (194) 
that amount upon the judgment, or to a decree to recover the 
same if it has been paid on the judgment. To fix the amount, if desired, 
a, reference will be made to the Clerk. 

No decree for costs on either side. 


Per curiam. 
Decree accordingly. 
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MARTIN CHAMPION AND OTHERS V. WILLIAM J. T. MILLER AND OTHERS. 


Where it appears, from the bill itself, that the plaintiff had a complete 
defence at law to a note, which was not set up, Equity will not interfere to 
stop the collection of the debt. , 2 3 


Cause removed from the Court of Equity of Cleveland County. 

The bill alleges that, in 1851, Richard Champion held two notes on 
the plaintiff, one for the sum of sixty dollars, and the other for about 
ninety-five dollars; that about the 8rd of June, in that year, they ex- 
changed horses, and said Richard agreed to give the plaintiff $50 as 
boot, which was to be credited on these notes: also, that he made an- 
other payment in iron amounting to $17.32, which was likewise to be 
credited on the notes. That these credits were not entered as he had 
supposed they would be; that Richard Champion brought suit on the 
notes before a justice of the peace, and that the plaintiff did not attend 
the trial because he believed, from frequent conversations with Richard — 
Champion, and from repeated assurances, that he had received the 
benefit of these payments as credits on the notes, or would receive the 
same when judgment was entered; he, therefore, suffered judgments to 
go against him by default, when, contrary to his expectation, the judg- 
ments were entered for the whole sum in each case, without any allow- 

ance of credit on neither: that one is for $63.05, and the other for 
(195) $99. It further alleges that he made payments on the judgments, 

after they were rendered, amounting in all to $93.50; that, at 
the time of these payments, it was again agreed that he was to have 
the benefit of these former payments, on the judgments, and the said 
Richard remarked there was then very little between them; that the 
plaintiff took no receipt for these payments, from the fact of his hav- 
ing great confidence in the said Richard who was his relation; that 
these judgments were permitted to remain in the hands of the officer, 
without any attempt to enforce them being made, until after said 
Richard’s death, which occurred in —----————. The said Richard 
having made a last will and testament, Maria Champion was appointed 
Executrix, who qualified; that said Maria, after this, gave directions to 
the officer to collect these judgments, and he, the said officer, has levied 
an execution on the property of the plaintiff for the whole sum, without 
allowing any of these credits. The prayer is for an injunction and for 
general relief. On the coming in of the answer the injunction was dis- 
solved, replication was made to the answer, and the bill ordered to 
stand over as an original bill. Maria Champion, the executrix, is since 
dead, having made a will and appointed defendants her executors, who 
have come in and made themselves parties. Depositions have been 
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taken, and the cause set down for hearing on the bill, answer, proofs 
and former orders, and sent to this Court. 


Shipp for plaintiffs. 
Lander for defendants. 


Battie, J. Without looking into the proofs, there is a clear and in- 
disputable principle, apparent in the bill itself, which shows that it 
cannot be sustained and must be dismissed. When sued upon the notes, 
the plaintiffs had, according to their own statement, a complete defence 
at law, and they have assigned no sufficient reason why they did not 
avail themselves of it upon the trial before the magistrate. It is not 
pretended that they were prevented from doing so by any fraud 
or deceitful contrivances of the defendant’s intestate, or any (196) 
other person; and the only reason which they give for having 
suffered the judgments to be taken by default, was, that from the 
plaintiff Martin Champion’s “frequent conversations” with the intes- 
tate, and from “repeated assurances,” he had no doubt that “he had 
received the benefits of his payments, until he learnt otherwise after 
the trial.” 

It is hardly necessary to cite authority to show that a Court of 
Equity will never interfere in such a case, and we will refer to two or 
three only, in our own Courts: Fentress v. Robins, 4 N.C. 177; Peace v. 
Nailing, 16 N.C. 289; Bissell v. Bozman, 17 N.C. 154. 

The payments which are alleged to have been made after the judg- 
ments were taken, are subject to the same objection. The plaintiffs do 
not indeed say, in their bill, that suits were instituted upon the judg- 
ments, but such was the fact, as is shown by the exhibits filed with the 
answer. | 

If the plaintiffs were entitled, under the circumstances stated in their 
bill, to any relief at all, it was by the plain remedy at law of a writ of 
recordart. All the authorities concur in declaring that they cannot have 
any relief in Equity, Wells v. Goodbread, 36 N.C. 9. 


Per curiam. 
The bill is dismissed with costs. 
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HUGH PORTER anp oTHERS v. ANN ROSS AND OTHERS. 


A bequest made in 1818, to Mary Porter, of slave property, and “in case 
the said Mary Porter should die without issue, then and in that case, it is my 
will that the above named negro, etc., be divided among my six sons, and 
to the survivor, etc.” gives the absolute estate to the first taker, the limita- 
tion over being too remote. 


Causr removed from the Court of Equity of Mecklenburg County. 


(197) Boyden for plaintiffs. 
Osborne and Lowrie for defendants. 


Nasu, C. J. The question arises under the will of John Porter made 
in 1818. He therein gives to his daughter, Mary Porter, certain prop- 
erty, among which is a negro woman named Eliza. This item closes as 
follows: “and in case the said Mary Porter should die without issue, 
then and in that case, it is my will that the above named negro girl 
and her issue, be divided between my six sons, namely, Hugh, Alex- 
ander, John, Robert, Joseph and James, or the survivors of them, share 
and share alike.” The bill is filed to restrain the defendant from carry- 
ing out of the State, negroes embraced in the clause set forth. To the 
bill the defendant has demurred. The demurrer raises the question, what 
estate did Mary Porter derive, under the will of J ohn Porter, in the 
negro Eliza? We are of opinion that the legacy to her is an absolute 
one, and, upon her marriage with John Montgomery, vested in him by 
virtue of his martial rights. The limitation over is too remote. 

It is a general rule of the common law, that a limitation over, after 
an indefinite failure of issue, is too remote and the limitation void; be- 
cause it cannot be said that an indefinite failure of issue will occur with- 
in a life or lives in being and twenty-one years after: The general rule 
however, will be controlled by the intention of the testator, if from 
the context, it can be plainly seen, that he used the words in the re- 
stricted sense, of issue living at the death of the taker of the first estate. 

A work written by Mr. Keyes, of Alabama, on chattels, has recently 
made its appearance at our bar, where all the doctrine upon this sub- 
ject is stated and the various cases are lucidly arranged and com- 
mented on. At page 188, he arranges, into four classes, the cases in 
which the general rule is controlled by the intention of the testator. 
The first is, where the failure of issue 1s combined with an event per- 

sonal to the donee; as dying without issue and unmarried. The 
(198) second, where words or phrases are used in the context, which, 
of themselves, restrict the failure within the prescribed limit. 
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The third class, is where the subject of the gift, necessarily precludes 
the idea, that any other but a restricted failure, was intended by the 
donor. The fourth is, where a restriction is raised from the nature of 
the estate given over by the limitation. 

Under these various classes, are arranged the different cases cited by 
him. This writer, under the second class, observes, that a bequest over 
to the survivor of two persons, after the death of one of them without 
issue, furnishes the presumption that the testator used the words in 
their limited sense, and the limitation is not too remote, for it will be 
intended that the survivor was meant, individually and personally, to 
enjoy the legacy. 

Here the bequest is to Mary Porter, and if she die without issue, 
then over to his six sons. No one of the sons takes any interest in the 
slave, in the first instance, and the legacy is strictly to a dying without 
issue of Mary Porter, which the common law declares too remote. The 
time of her death is uncertain, and she may live many years. We see 
nothing in the context of this legacy to show that the testator did in- 
tend it in the restricted sense. 

We are of opinion that the limitation over is too remote and that 
Mary Porter took an absolute estate in the negro Eliza, which passed 
to her husband. In the judgment of the Court below there is error. 


Per curiam, 
The demurrer is sustained and the bill is dismissed with costs. 


Cited: Ryder v. Oates, 173 N.C. 576. 


HARVEY BARNETT v. JOHN WOODS. 


It is no objection to the jurisdiction of the Court of Equity in matters of 
fraud that the thing fraudently acquired was only worth $20. 


Pre-emption rights, secured to persons residing on Cherokee lands under the 
Act of 1851, which have been passed on by the agent of the State, and a 
certificate granted by such agent, for the same, may be transferred to a non- 
resident for a sufficient consideration, and such purchaser will be protected 
in this Court against a fraudulent invasion of his rights. 


A. bill is not multifarious because it alleges several grounds in support of the 
same claim. 


CausE removed from the Court of Equity of Cherokee County. 
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(199) Williams for plaintiff. 
J. W. Woodfin for defendant. 


Nasu, C. J. By the 7th section of an act of the General Assembly, 
passed in the year 1850, it is enacted, that “whereas many poor per- 
sons, being destitute of homes, have (also) settled upon the unsurveyed 
lands in the County of Cherokee, etc., all persons who, prior to the 
first of January, 1851, resided on said lands, or had made any improve- 
ments thereon, which add value to the land, shall be entitled to a pre- 
emption privilege to one hundred acres, to include their improvements, 
etc., and upon making satisfactory proof to the agent of the Cherokee 
lands, that he or she is entitled to the pre-emption privilege, within the 
meaning of this section of the act, it shall be his duty to issue a cer- 
tificate to such person claiming the pre-emption privilege, setting forth 
the location of the hundred acres claimed; and upon such certificate, it 
shall be competent for the persons entitled to the pre-emption privilege, 
to have the said lands surveyed, at his or her own expense, etc., to in- 
clude his or her improvements, etc., and upon payment being made to 
the agent of Cherokee lands of one-fourth of the price of the land, and 
upon entering into bonds, with two or more sureties, to be approved by 
the agent, payable to the State in three annual instalments, for the re- 
maining three-fourths, to issue, to the said purchasers, certificates of 
the purchase, setting forth the number of the tract, the district in which 
situated, the number of acres and the price sold for.” Under this act, 
the plaintiff alleges he was entitled to a pre-emption right to the land 

set forth in his bill, and duly obtained a certificate from Jacob 
(200) Siler, who was the agent of the State for Cherokee lands, which 

in all things pursued the requirements of the 7th section of 
the act of 1850-’51, and under it had the one hundred acre tract sur- 
veyed, on the waters of Long-Bullet creek, in district No. 2, including 
his improvements, and made return thereof to the office of the Secretary 
of State. The land as described by the surveyor, in his survey, is as 
follows: “Beginning on a small hickory on the State line, and runs 
north one hundred poles to a small hickory in a rich hollow, thence 
east one hundred and sixty poles to a block oak on the line of John Wood’s 
land, thence south with said line to a stake on the State line, thence west 
with the State line to the beginning, containing one hundred acres; the. 
whole of the purchase money amounting to $20 was paid. The bill charges 
that, at the time the plaintiff obtained from the agent of the State, 
Jacob Siler, his pre-emption certificate, that the defendant John Wood 
was present and opposed its being granted, and that the defendant 
subsequently obtained from the said State agent, liberty to take up 
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and locate a hundred acres of land, to be located near to and adjoining 
the improvements of the plaintiff, and that the defendant fraudulently 
procured a survey to be made under his certificate, including the 1m- 
provement of the plaintiff and has procured a grant for the same. The 
defendant, Woods, took possession, and the plaintiff brought an action 
of ejectment against him and failed, the legal title being in said Wood. 
The bill prays that the defendant may be decreed to convey the land 
to the plaintiff and for an account. The act further authorises the pur- 
chaser of a pre-emption right to bring an action of eyectment to eject 
those settling on the land. 

To this bill the defendant has filed a demurrer, in which several 
causes of demurrer are assigned. The first is, that the price of the land 
at twenty cents an acre, is only twenty dollars, a sum, which by the 
rules of this Court, the Court will not take jurisdiction of. 

The answer is, the rule is confined to a money demand and 
the bill is not brought to recover money, but the land itself, (201) 
and for an account of rents and profits. 

The second cause of demurrer is, that, by the act referred to, occu- 
pants alone are entitled to pre-emption rights, and that the bill alleges 
that the plaintiff had purchased from one William Shuford, his im- 
provement. There is nothing in the act of 1851 which forbids an indi- 
vidual, who settled down on the Cherokee lands and made an improve- 
ment thereon, from transferring to another person, for a sufficient con- 
sideration, his rights arising under his occupancy, and of transferring 
that occupancy itself to his assignee. From the statement of the bill, 
we are authorised to presume that the plaintiff took possession of the 
improvement made by Shuford, and was, therefore, literally an occu- 
pant. The object of the act was to induce persons to occupy and settle 
those refuse lands, by securing to those hardy pioneers who went upon it 
and actually made an improvement on it, the fruits of their labor. 
Whether therefore the pre-emption right was granted to Shuford or to 
the plaintiff, the object of the act was equally obtained. 

But again, it may well be taken, that the law has made the State’s 
agent of the Cherokee lands, the judge in deciding whether an appli- 
cant has brought himself within the provisions of the act, and the de- 
fendant did appear before Mr. Siler and contested the right of the 
plaintiff and we have no doubt, upon the ground stated in the demur- 
rer, upon the above point; however we express no opinion. 

The third ground of demurrer cannot be sustained. The bill is not 
multifarious. The allegation that the defendant’s grant was obtained in 
fraud of the act of 1851 is only the assignment of an additional cause 
why that grant should not be suffered to be in the way of plaintiff, in 
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procuring a good legal title to his pre-emption right. A bill is multi- 
farious where it combines distinct claims against the same defendant, 
or where it unites in the same suit, several defendants, some of whom 
are unconnected with a great portion of the claim. Multifariousness of 
the first kind, sometimes called a misjoinder of claims, is where the 

plaintiff has several distinct clavms against the same defendant, 
(202) and prays relief in a single bill in respect of all. But the rule, 

being one of convenience only, is not absolutely binding, and 
may be dispensed with, if the claims be so far connected that a single 
suit is more convenient, Adams’ Eq. 309-’10. Here the plaintiff has no 
claim upon the defendant, for his violation of the law in surveying his 
land fraudulently. That is a claim belonging to the State, and which, 
as before remarked, is only suggested that it may be removed out of 
his way, and a decree procured in his favor upon the main point, which 
is his laying his grant upon land to which he knew the plaintiff was 
equitably entitled. 

It was further alleged on the hearing that, under the act, the plain- 
tiff had a clear right to sue at law. The act, in giving this right, was 
intended to operate against mere occupants without title; here the 
defendant has the legal title, see Benzien v. Lenowr, 4 N.C. 504. 


Per curiam. 
The demurrer is over-ruled at the cost of the defendant. 


Cited: Barnett v. Woods, 58 N.C. 488. 


EVE C. SHULL anp oruers v. B. 8S. JOHNSON, ApDM’R. 
cum, tes. an. AND OTHERS 


The expression all my nephews and nieces in a bequest, includes nephews 
and nieces of the half blood as well as of the whole blood. 


“My nephews and nieces that may be living at, or after my decease” in a 
will, embraces, as well, those nephews and nieces who are born after the 
testator’s death, as those who were living at his death. 


Great nephews and nieces will not be included in such a bequest. 
Where there is nothing in a will to show an intention that the legatees shall 
take by families, they will take per capita. 


Causr removed from the Court of Equity of Lincoln County. 
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This bill was filed by the plaintiffs who are the nephews and nieces 
of Anthony Shull of the half blood, being the children of his half broth- 
ers and sisters against the administrator with the will annexed. 
and against the nephews, etc., of the whole blood, to compel the (203) 
payment of the legacies claimed by them under said will. 

The clause of the will under which the several questions involved in 
the case are raised is as follows: 


Item. “I give and devise to my brothers and sisters children or all 
my nephews and nieces all the balance of my estate that is left, if 
there be any left after the above is taken out and discharged as I have 
above specified.” 


“All my goods and chattels, if I have any at my decease, to be sold 
to the highest bidder, and the money collected, if it can, and all my 
debts, dues, notes and accounts that is coming to me, that can be got 
or be collected, or as it can be collected, and to be equally distributed 
amongst my nephews and nieces, that may be living at or after my 
decease, and my executor is not to pay over to any of them their part 
until they came of age, or have chosen and have a guardian legally ap- 
pointed by law to pay it over to.” 

The executor named in the will having declined to qualify, the defend- 
ant, Johnson, took out letters of administration with the will annexed. 
His answer sets forth the facts upon which the several questions 
treated of in the opinion of the Court arise, and he prays the advice 
and protection of the Court of Equity in making payment of the 
legacies due and arising under the clauses set forth. 

The other defendants answer, and refer to and rely upon the answer 
of the administrator. 

The cause was set down for hearing upon the bill, answers, and ex- 
hibit, and sent to this Court by consent of parties. 


Lander for the plaintiffs. 
Thompson for the defendants. 


Barrie, J. There is no serious difficulty in either of the questions 
arising upon the construction of the will of the testator, which the 
pleadings present for our decision. 


1. By the clause “I give and devise to my brothers’ and 
sisters’ children, or all my nephews and nieces all my estate,” (204) 
etc., the testator manifestly intended to include his nephews 
and nieces of the half, as well as of the whole blood. They certainly 


170 IN THE SUPREME COURT. [55 


pn 
CURETON. Vv. MOORE. 
pe a a i Fe pie ee 


answer the description; for if they are not nephews and nieces what 
are they? | 2 

9. The clause “my nephews and nieces that may be living at or 
after my decease,” not only embraced those who were living at the 
testator’s death, but also operated as an executory devise to all those 
who might be born afterwards. Such an executory bequest is certainly 
a valid one, and in the present case, no other construction will give 
effect to the words living “after my decease.” Each nephew or niece 
who has been born since the death of the testator, or who may come 
into existence hereafter, is, and will be entitled to a share of the estate, 
and the executor in paying over the shares, respectively, of the pres- 
ent claimants, will have a right to demand a bond for refunding what 
may be necessary to pay the portion of such nephews and nieces as 
may hereafter be born. It is hardly necessary to say that great nep- 
hews and nieces will not be embraced. 

3. The legatees will take per capita and not per stipes. The tes- 
_tator has made no distinction of families, and the nephews and nieces 
all take equally, share and share alike. 


The plaintiffs are entitled to a decree for an account, if they desire 
it, and for the payment of their legacies upon the principle of division 
herein before set forth. 


Per curiam. 
Decree accordingly. 


Cited: Shinn v. Motley, 56 N.C. 493; Roper v. Roper, 58 N.C. 18; 
Pickett v. Southerland, 60 N.C. 617; Hayley v. Hayley, 62 N.C. 189; 
Ex parte Brogden, 180 N.C. 159; Burton v. Cahill, 192 N.C. 510; Woot- 
en v. Outland, 226 N.C. 248; In Re Battle, 227 N.C. 678; Coppedge v. 
Coppedge, 234 N.C. 177. | 


THOMAS K. CURETON v. JAMES MOORE, Apm’R. 


A husband’s estate, after his death, is not liable for the debts of his wife 
contracted by her dum sola; and although such estate may get the very prop- 
erty for which the debt was contracted, and [the wife being insolvent] a 
surety may have to pay the debt, yet such surety has no relief in Equity. 


Where the case presented in a bill is one that merely involves a question of 
legal title, although it sets forth circumstances of hardship, a Court of Equity 
cannot interfere. 


NG] AUGUST TERM, 1855. 171 


CURETON v. MOORE. 


Cause removed by consent from the Court of Equity of Union 
County. (205) 

Jane Cairnes, a feme sole, who resided in Lancaster District, 

S. C., bought of Jesse Harris a negro slave by the name’of Anne, at the 
price of $150, and for a part of the price therof, gave a note for $100 
with the plaintiff as surety. Separate actions were brought on this note 
against her and the plaintiff, in the Court of Common Pleas of Lan- 
caster District, and at October term, 1846, of that Court, judgments 
were obtained against them severally. Writs of fieri facias were taken 
out on these judgments, and placed in the hands of the Sheriff of that 
District, by which as is alleged in plaintiff’s bill, under the law of 
South Carolina, liens were created upon the said slave. 

The bill further alleges that early in the year 1847, Jane Cairnes 
married the defendant’s intestate, Milton Moore, who lived in Union 
County in this State, that “in order to defraud the plaintiff in that judg- 
ment as well as to oppress the plaintiff in this suit, the said Milton 
Moore, well knowing of the existence of these executions and their 
liens upon the slave, Anne, secretly and clandestinely caused her to be 
removed from the District of Lancaster, 8. C., into the County of 
Union in this State.” 

Milton Moore died in the fall of 1847, and had had possession of 
the slave, Anne, from the time of her being brought into Union County, 
up to the time of his death, and she then went into the possession of the 
widow Jane. 

Afterwards, by the connivance of the widow, (as is stated by the 
defendant) the slave in question was carried back into Lancaster Dis- 
trict, and at the instance of the plaintiff Cureton, was seized under 
the execution against Jane Cairnes and regularly sold by the Sheriff 
of that District, when the plaintiff bought her at the price of $161. 

Subsequently the defendant James Moore, who had adminis- 
tered upon the estate of Milton Moore, brought an action of (206) 
trover in the Superior Court of Union County against the plain- 
tiff Cureton and the widow Jane, jointly, for the conversion of the 
said slave, and recovered as damages therefor the sum of $295, and the 
costs of suit, and it is alleged, in the plaintiff’s bill, that the adminis- 
trator James was about to proceed to the satisfaction of this judg- 
ment against him. 

The prayer of the bill is for an injunction against this judgment 
and for general relief. 

The defendant answered at the return term; replication was entered 
and commissions ordered, under which, proofs were taken, but as the 
opinion of the Court relates entirely to the case as alleged in the plain- 
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tiff’s bill, it is deemed unnecessary to set forth more than is contained 
in that. | 


Wilson for plaintzff. 
Osborne for the defendant. 


Pearson, J. We are unable to see any ground upon which the plain- 
tiff is entitled to the aid of this Court. If the lien upon the slave sub- 
sisted and remained in force, notwithstanding the marriage of Jane 
Cairnes, and the removal of the slave into this State by her husband, 
then the plaintiff, by his purchase under execution sale, acquired a 
good title and had a full defense to the action at law. If, on the con- 
trary, the lien had lost its force, then the plaintiff acquired no title by 
his purchase under the execution (the title having vested in the hus- 
band) and consequently had no defense to the action at law. So tak- 
ing it in either point of view, it is a mere question of legal title. There 
is no equitable ingredient presented by it, and no ground upon which 
a Court of Equity can interfere. 

The idea, that if one, who is the surety of the purchaser of a slave, 
is forced to pay the purchase money, he has an equity to follow the 
slave for exoneration in the hands of the administrator of the husband 
of the purchaser, although suggested, was not pressed on the argument. 

Sometimes, by the death of a husband, who has by his martial 
(207) rights acquired the property of the wife, the fact that his per- 

sonal representative is not liable for the debts of the wife con- 
tracted dum sola, presents what is called a hard case: but a Court of 
Equity can no more relieve against “hard cases,” unless there be some 
eround of equity jurisdiction, than a Court of Law; for both courts 
act upon general principles. Equity, as well as Law, is a science, and 
does not depend upon the discretion of the court entrusted with equity 
jurisdiction, or the vague ideas that may be entertained as to “hard 
cases.” | 

The fact that the husband lived in this State, and by bringing the 
slave over the line, had in some way, affected or interfered with the 
rights of the plaintiff, so that he had been unjustly subjected to a jJudg- 
ment in the action at law, is vaguely stated, but how that gives any 
eround for the interference of a Court of Equity, we are unable to per- 


celve. 


Per curiam. | 
Bill dismissed. 
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Cited: Leak v. Armfield, 187 N.C. 628; McGehee v. McGehee, 189 
N.C. 565; Griffin v. Griffin, 191 N.C. 230; Harvey v. Tull, 192 N.C. 
827. 
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RICHARD BROTHERS anp otHers v. ISAAC 8. HARRILL, ApmM’R. 


To convert a deed, absolute upon its face, into a security for a debt in the 
nature of a mortgage, so as to give a right to redeem, besides parol admis- 
sions that the deed was intended as a mere security, there must be facts, 
dehors the deed, inconsistent with the idea of an absolute conveyance, and 
proof of fraud, oppression, ignorance, or mistakes, so as to account for the 
conveyance being absolute when such was not the intention. 


Although there be some facts, dehors the deed, that tend to show a trust, yet 
if there be other facts perfectly consistent with the idea of an absolute sale, 
and the repugnancy between the trust sought to be established, and the 
terms of the written instrument, is still unexplained, a Court of Equity will 
not interfere with the legal rights of the party by an injunction. 


An injunction to stay the execution on a recovery at Law in an action of 
detinue, is as much an ordinary injunction, as one to stay an execution on 
a judgment for money. In both instances they come within the rules gov- 
erning Cee anjumcHons, unless irreparable injury be. alleced. 


hepa: coe a, discs of the Court of Equity of Gites Caneer con- 
tinuing an inj unotion to the hearing, by his Honor, J udge SAUN- 


DERS. (210) 
The facts of the case: sufficiently appear from the opinion of: 


the Court. 


Heath for the nlaintiffs | 
Smith for the defendant. 


Pearson, J. The distinction between an “ordinary injunction” to 
stay an execution upon a judgment at Law, and a “special injunction” 
to prevent irreparable injury, is settled. 
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In our case, the defendant has established his title to the slaves by a 
judgment at Law, and the plaintiff seeks to stay execution upon an alleged 
equity; there is no suggestion of irreparable injury, and the question 
now before us is, shall the legal owner be allowed to take possession of 
his slaves, or must he be required to permit them to remain in the 
possession of the plaintiffs, until their alleged equity is passed upon? 
In other words, this is “an ordinary injunction,” in regard to which the 
rule is, “the injunction is dissolved, as a matter of course upon the 
coming in of the answer, unless the equity is confessed, or, (according 
to our practice), unless the answer is defective in not responding to a 
material allegation, or is unfair or evasive, so that exceptions to 1b 
would be sustained.” Lloyd v. Heath, 45 N.C. 39; Capehart v. Mhoon, 
ib. 31. | 
His Honor in the Court below, sends a statement as follows: “The 
bill charges that in 1849, complainant sold to the intestate six slaves, 
and executed to him separate bills of sale; that the consideration was 
$13,000, for which the deceased executed his note for $500, with the 
understanding that the deceased was to sell two of the slaves, pay off 
the complainant’s debts, and then re-convey the other slaves to the 
children of complainant. It further charges, that complainant was nouch 
embarrassed and of dissipated habits, that intestate was an officer at 
the time, and had claims in his hands for collection against complain- 
ant. It further charges, that intestate did sell two of the slaves for 
$900, paid off the debts, and induced complainant to give up the note 
of $500, on the assurance that intestate had or would execute the deeds 
to complainant’s children; that complainant retained possession 
(211) of the slaves, and that the administrator had sued and recovered 
judgment at law for value of slaves, and thereon intended to sue 
out execution. Prays for an injunction, etc., etc. | 
“The administrator answers; admits complainant’s being indebted; 
that the intestate, an officer, had claims against complainant. He admits 
sale of negroes at the price of $13,000, the note of $500, the bills of 
sale, that they were not recorded during life of intestate, and that 
complainant restained possession of the slaves, but he says the sale 
was absolute; that the note of $500 was given in payment and not as 
security; that the intestate sold two of the slaves at $900; has paid 
off debts of complainant to at least the sum of $13,000, the vouchers 
for which were given up to complainant; says nothing as to note of 
$500; admits complainant’s being greatly in debt, that he was subject 
to intoxication, but sane at the sale and settlement; and admits that 
intestate had said it was his intention to re-convey negroes to children 
of complainant as a gift, and not under the contract, etc., etc.,” and 
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concludes, ‘Considering the foregoing facts, 1t is ordered that the in- 
junction be continued to the hearing, etc.” If his Honor considered 
this as a “special injunction,” where the bill is allowed to be read as an 
affidavit on the part of the plaintiffs, he was in error, for there is no 
suggestion of irreparable damage, and the defendant had established 
his right by a judgment at law. This distinction is based on a generat 
principle, and the rule applicable to “ordinary injunctions,” 1s not con- 
fined to cases where the collection of a debt is enjoined, but embraces 
all cases where the defendant in Equity has established a right by a 
judgment at law. Reed v. Kinnaman, 43 N.C. 18, was decided upon its 
“peculiar circumstances;” and to prevent misconception, that fact 1s 
particularly noticed in Lloyd v. Heath, supra. We are consequently at a 
loss as to the sense in which his Honor uses the word “facts” in the 
statement sent. At this stage of the proceeding, (there being no proofs,) 
only such matters are to be considered facts, as are admitted 

by the answer; the other matters set out in the statement, are (212) 
allegations merely. 

After a careful perusal of the bill and answer, we do not concur 
with his Honor in reference to the facts and allegations. Nor do we 
concur in his conclusion at this stage of the proceeding. 

The facts are, in 1849, the plaintiff Richard, being much in debt and 
of dissipated habits, executed to defendant’s intestate, who was a con- 
stable, and had in his hands for collection, several debts against him, 
three bills of sale of the same date, all absolute on their faces, without 
any condition or trust, and with general warranty. One for Willis and 
Augustus in consideration of $800, the receipt whereof is acknowl- 
edged; one for Maria and Minerva, in consideration of $800, the re- 
ceipt whereof is acknowledged; and one for Nat and Ceney, in consid- 
eration of $200, the receipt whereof is acknowledged; and the intestate 
of defendant executed to plaintiff Richard, a bond for $500, and under- 
took to pay his debts to an amount equal to the value of Willis and 
Augustus, it being supposed that these two slaves could be sold for an 
amount sufficient to pay his debts. Afterwards, the defendant’s intes- 
tate sold these two slaves for $900, which he applied to the payment of 
the debts; the other slaves were left in the possession of the plaintiff, 
Richard, who still has them in possession. The bills of sale were not 
registered in the life time of the intestate, who died in 1854, when they 
were found among his papers. The defendant administered upon his 
estate, had the bills of sale registered, and obtained against the plain- 
tiff, Richard, a judgment in an action of detinue. 

The plaintiffs allege that the slaves were not sold by the plaintiff 
Richard to the defendant’s intestate, and although the bills of sale are 
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absolute on their faces, yet in fact, the intention and understanding 
was, to pass the title to defendant’s intestate in trust, to make sale of 
as many of the slaves as would pay the debts, and then to re-convey 
such of them as were unsold, and any surplus that might remain of the 
| price of those that should be sold (after paying all the debts) 

(213) to the children of Richard; that the bills of sale and the $500 

note, were all drawn and executed at the instance of defendant’s 
intestate, in whom the plaintiff Richard, had the most implicit confi- 
dence. They further allege that after the sale of Willis and Augustus, 
the defendant’s intestate induced the plaintiff Richard, to deliver up to 
him the note of $500 upon an assurance, “that he had destroyed the 
bills of sale, and that they would never be again seen by the said 
Richard or any one else.” 

There is no allegation, as is set out in the statement of his Honor, 
that the $500 note was surrendered “on the assurance that intestate 
had, or would execute, the deeds to complainant’s children. 

The defendant postively denies that there was any such understand- 
ing confidence or trust; on the contrary, he avers that the slaves were 
sold by the plaintiff Richard, to his intestate, absolutely and without 
any qualification, for the consideration of $1300, which he avers was a 
full and fair price, and was paid by his intestate in the discharge of 
debts of the plaintiff Richard, which fact he avers as of his own knowl- 
edge; because he says he was present when his intestate and plaintiff 
Richard had a settlement, and his intestate produced vouchers for 
debts paid to an amount exceeding $1300. These vouchers were judg- 
ments, notes, etc., against the plaintiff Richard, which had been paid by 
defendant’s intestate, as appeared by the receipts endorsed, and at the 
conclusion of the settlement, these vouchers were delivered up to 
plaintiff Richard, who was cool, and seemed to understand the business. 
He says nothing further in regard to the $500 note, leaving it to be in-— 
ferred, that it was included in the vouchers amounting to $1300 and up- 
wards, which were delivered to the plaintiff Richard; but he admits 
that he heard his intestate express the intention to sell the slaves, and 
with the proceeds to pay off the debts of the plaintiff Richard, and to 
apply the surplus, if any, to the use of his children, who are the other 
plaintiffs; “but it was never spoken of by him as an obligation or duty 

erowing out of his purchase, but only as a purpose of his own; 
(214) afterwards, however, one of the slaves was badly injured by 

being burned, and respondent heard his intestate say there 
would be nothing left to bestow upon the children. Respondent under- 
stood these as no other than gratuities intended by him.” as 

It is settled, that to convert a deed, absolute upon its face, into a 
security for a debt in the nature of a mortgage, so as to give a right to 
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redeem, besides parol admissions that the deed was intended as a mere 
security, there must be “facts dehors,” inconsistent with the idea of an 
absolute conveyance, and proof of fraud, oppression, ignorance, or mis- 
take, so as to account for the conveyance being absolute on its face, 
when such was not the intention. Under this doctrine the party is al- 
lowed to set up in himself an equity to redeem against a deed absolute 
on its face; whether his children can be allowed to set up a trust, so as 
to entitle them to call for a conveyance, has never been decided. That 
would seem to violate the maxim, a deed shall not be added to, varied 
or explained by parol proof. Upon this, however, we are not at liberty, 
now, to express an opinion. As the case stands there is no admission 
of any such trust in opposition to the face of the deed, and there are 
no facts dehors, inconsistent with the idea of an absolute purchase. 
True, there are three bills of sale, when one would have answered 
the purpose; it is also true, that the vendor was allowed to retain 
possession of all the slaves except two; and it is also true that the 
vendee, the intestate, had expressed an intention to bestow, as a gratui- 
ty, upon the children of the vendor, any surplus that might remain after 
paying off his debts; but on the other hand, the price paid was a full 
and fair one, and there is a positve amount of debts paid, and the 
surrender of vouchers upon a settlement to an amount sufficient to cover 
the value of the property. In this stage of the case, therefore, there is 
no reason why the law shall not prevail, and the legal owner be allowed 
to take possession of his property subject to any equity that the plain- 
tiffs may hereafter be able to establish. 
The injunction ought to have been dissolved. 


Per curiam. 
Interlocutory decree reversed. 


(215) 
HENRY W. ADAMS, apm’r. or J. M. COILA, v. JOHN A. ADAMS AND OTHERS. 


Where a testator, having a brother and sister his next kin, the brother 
having two daughters, and the sister three sons, devises in several preceding 
clauses, estates to the brother and to the sister, and to the children of each 
respectively, and gives to the brother and sister no other estate or interest 
in any part of the will, and concludes with a residuary clause as follows: 
“the rest and residue I wish to be equally divided between the children of 
my brother, J. S. C., and my sister, N. A. A.” Held, that the words “the 
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children of” are to be understood in the last sentence of the clause; that both 
families of children take per capita; and that N. A. A. takes mo interest under 
that clause. 


Causp removed from the Court of Equity of Beaufort Co. 

This was a bill filed by Henry W. Adams, the Adm’r with the will 
annexed of John M. Coila, and as the husband of Nancy A. Adams, 
against the legatees under said will, praying the advice of the Court 
of Equity as to the construction and the proper manner of executing 
the provisions of the will. The following is a copy of the will: “Item 
1. I lend unto my sister Nancy Amanda Adams, during her natural 
life, one improved lot in the town of Bath, N.C., known in plan of said 
town, as lot No. 31, and at her decease, I give the same to her son, Wil- 
liam Adams, forever. 

“Ttem 2. I lend to my sister Nancy Amanda Adams, during her 
natural life, one unimproved lot in the town of Bath, N. C., known 
in the plan of said town as lot No. 29, and at her decease I give the 
same to her son, William Adams, forever. 

“Ttem 8. I lend to my sister Nancy Amanda Adams one tract or 
parcel of land lying on Chicod Creek, Pitt County, N.C. adjoining the 
lands of Nathaniel Harding, James Paramore and others, during her 
natural life, and at her decease I give the same to her lawful children 
forever. 

“Item 4. I lend to my sister Nancy Amanda Adams one tract or 
parcel of land lying on Chicod Creek, Pitt County, N. C. adjoining the 

lands of Henry Galloway, John Boyd and others during her 
(216) natural life, and at her decease I give the same to her lawful 
children forever. ae 

“Ttem 5. I lend to my brother Jahleel Smith Coila, one tract or 
parcel of land lying at the head of Duck Creek, Beaufort County, N. 
C., adjoining the lands of John Pilly, Sr., Robert Latham and others 
during his natural life, and at his decease I give the same to his lawful 
children forever. 

- “Ttem 6. I give to my nephew, William Adams, three hundred dol- 
lars, which sum I wish to be judiciously expended in his education. 

“Item 7. The rest and residue that I may die possessed of, I wish to 
be equally divided between the children of my brother Jahleel Smith 
Coila, and my sister Nancy Amanda Adams.” | 
»~The children of Mrs. Adams are John A. Adams, Wilham A. Adams, 
and Henry E. Adams, who are infants, and are made parties to this 
bill, defending by their guardian ad litem. ie Ae oe ss 
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The children of Jahleel Smith Coila are Ellen and Rosanna Coila, 
who are also infants, and are made parties defendant, defending by their 
guardian ad litem. 

The questions propounded in said bill are: 


1. Whether Nancy Amanda Adams takes anything under the 
seventh clause of the above will. 

2. In case she is entitled, what proportion is she entitled to? 
Whether one half or one third? 


The defendant, by their guardians, answered, professing no knowl- 
edge of the matter set out in the will and exhibit, but submitted their 
interests to the judgment of the Court. 

The cause was set down for hearing on the bill, answer and exhibit, 
and removed to this Court by consent. 


Donnell for plaintiffs. 
No counsel appeared for defendants in this Court. 


Nasu, C. J. The bill is filed to procure a construction of the 7th 
section of John M. Coila’s will. The will contains seven items. 
The first five are of the same character as to the interest devised. (217) 
The sixth is a pecuniary legacy, and the seventh disposes of the 
residue of the testator’s estate. It is as follows: “The rest and residue that 
I may die possessed of, I wish to be equally divided between the children 
of my brother Jahleel Smith Coila, and my sister Nancy Amanda Adams.”’ 
The difficulty is to ascertain who are the persons entitled to this residue. 
As to the children of Jahleel Smith Coila there is no doubt as to their 
right, and the only question for our decision is, is’ Mrs. Nancy Amanda 
Adams entitled to any interest in it? or are her ahilaren entitled to it? The 
leading rule in the construction of wills, is to ascertain the intention of the 
testator; which must govern, if not contrary: to law; and to find this inten- 
tion, thie whole will must be examined, and it beconies ‘often necessary to 
do ‘so. If this rule be observed in this case, the ‘intent’ of the testator is 
made. plain. He had a brother, Jahleel Coila, and Mrs.. Adams, his sister, 
to whom he devises land in the five first clauses of the will, ae in oy 
case gives to them but a life estate, the remainder being devised to their 
children. From some cause he does nos give any of his real estate in fee to 
either his brother or his sister, and their children appear to be the great 
objects of his bounty. In the first and second clauses of the will, William 
Adams, the son of Nancy A. Adams, is the devisee in remainder: in the 
od and 4th all the lawful children of Mrs. Nancy A. Adams are the 
devisees in remainder. In the 5th clause a similar disposition is made 
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of the remainder of the land devised to the brother. Throughout these 
dispositions of the land property, devised to his brother and sister, it 
is obvious from some cause or other, it was not the intention of the 
testator to put it in their power to defeat his intentions as to their 
children. In the 7th clause, the one we are considering, the testator 
leaves no doubt as to the children of his brother; the brother is to have 
nothing of the residue; and though not equally clear as to Mrs. Adams, 
it is sufficiently so to show the intention that his sister should take 

nothing, but her children should take. Why there should be a 
(218) difference in this clause, while in every other there is a perfect 

equality in the nature of the interest devised to each of them, 
is not obvious. The plaintiff and his wife take nothing of the residue, 
but it is to be divided equally per capita between the children of the 
brother, J. 8. Coila, and those of the sister, Mrs. Nancy Amanda 
Adams. 


Per curiam. 
Decree accordingly. 


Cited: Howell v. Tyler, 91 N.C. 213; Bank v. Phillips, 235 N.C. 497. 


DUNGAN CROMARTIE AND OTHERS v. J AMES ROBISON AND OTHERS. 


A bequest of “all my slaves” to the testator’s wife, during her life, and then 
“T give and bequeath said slaves (with the exception of those I acquired by 
intermarriage with her, those that I received in the division of my father’s 
estate—old Joe and Ferryman Jim) to W. J. and E.,” with this clause in 
connection, “My will and desire is, that the hereinbefore excepted slaves be 
hired out, ete, to raise a fund for their transportation to Liberia,” accom- 
panied with a strict injunction upon the executor to raise the means for 
their transportation, was held to mean that the intention of the testator was 
to Hberate all the slaves that he got by his marriage, and their increase 
since his marriage; and all the slaves he received from his father’s estate, 
and the increase of such since he received them, and old Joe and Ferry- 
man Jim. 


Causr removed from the Court of Equity of Bladen County. 

James J. McKay died in September, 1853, having made his last will 
and testament, which was duly admitted to probate in the County 
Court of Bladen, where the testator was domiciled. William J. McKay 
was appointed executor therein, who renounced the office. His wile, 
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Mrs. Eliza Anne McKay, was also appointed executrix, but she died 
before the death of her husband. The office of executor having therefore 
become vacant, the defendant, James Robison, was appointed by the 
said Court, administrator with the will annexed, and possessed himselt 
of all the estate and assets of the testator, among which was a large 
number of slaves, some of whom he had obtained by marriage 

with the said Anne Eliza, some from the estate of his father, (219) 
and others he had acquired by purchase. The question raised in 

this grow out of the following provisions of the will: “9th. I give and 
bequeath to my wife, E. A. McKay, my household furniture, and other 
anticles of perishable property, absolutely, to be disposed of at her 
pleasure; and give and bequeath to my said wife all my slaves during 
her widowhood; on the termination of her widowhood, I give and be- 
queath said slaves (with the exception of those 1 acquired by inter- 
marriage with her, those that I received in the division of my father’s 
estate, old Joe and Ferryman Jim) to Wilham J. McKay, John L. 
McKay, and Emily 8. Kemp, to be equally divided between them; 
but it is my will and desire that the share of slaves hereby bequeathed 
to Emily 8S. Kemp, belong to her during her life, and after her death, 
shall be equally divided among her children.” 

“10. It is my will and desire that the slaves herein before excepted, 
be hired out by my executors for two or three years, in order to raise 
a fund for their transportation to the Colony of Liberia; and as soon 
as that object can be effected, my executors are hereby strictly en- 
joined to take the requisite means, for the transportation of said slaves 
to Liberia under the direction and patronage of the Colonization So- 
-elety.”’ 

Elizabeth A. McKay, John L. McKay and Emily 8. Kemp, the 
legatees above mentioned, all three, died in the life time of the testator. 

Emily S. Kemp left, her surviving, several children, who are parties 
plaintiff. ? 

John L. McKay left a daughter, Mary Anne, who intermarried with 
Duncan Cromartie, and another daughter, Eliza P. McKay, who are 
parties plaintiff also. 

The bill is filed against the administrator with the will annexed, for 
an account, and for the payment of the legacies according to the will; 
and it is contended, that only the slaves that came to the testator orig- 
inally, by his marriage, and those that originally came from his 
father’s estate, without the increase of either class, embrace the (220) 
persons to be manumitted. 

By an amendment of the pleadings, the Attorney General was made 
a party defendant, to protect the interests of the persons entitled to 
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their freedom, and of the Colonization Society; and he insisted that 
all the individuals composing the classes falling within the exception, 
and their increase, are entitled to emancipation. 

James Robison, the administrator, married Eliza, one of the daugh- 
ters of Emily S. Kemp, and his answer as administrator, also that of 
himself and wife, are filed. He sets forth the several classes of the 
negroes as above specified, with the names of each, and their increase, 
also the names of those not contained in the exception, and states that 
all the slaves were hired out till the first Monday in February, 1856, 
that is, for two years, and he states the amount for which they hired. 
He admits there are difficulties in the way of arriving at the intention 
of the testator in respect of the slaves entitled to their freedom, and 
desires the advice and instruction of the Court on the subject; sub- 
mitting to perform such decree as the Court may make in the premises. 

The cause was set down for hearing on the bill, answer and exhibits, 
and sent to this Court by consent. 


Reid and McDugald for the legatees. 
Shephard for the adminstrator. 
C. G. Wright for the Colonization Society and the slaves. 


Pearson, J. The counsel on both sides supposed that Caffey v. 
Davis, 54 N.C. 1, had an important bearing upon our case. In that they 
are mistaken. Ours is a mere question of construction, i. e., what slaves 
did the testator intend to set free? So, we are not at liberty to enter the 
broad field of discussion, or go into an examination of the many cases 
cited in the support of, and in opposition to, Caffey and Davis. It is 
proper, however, to say, we think the decision in that case can be sus- 
tained, both upon the reason of the thing, and by the analogy of the 

cases in regard to the increase of female slaves, whereby the 
(221) principle is settled, that the merease does not, as in case of other 

chattels, belong to the owner of the mother at the birth, but 
passes with her to the remainderman, and by parity of reason, passes 
with her into a condition of freedom. When the title to herself is given 
to her, in other words, when she is set free after the determination of a 
particular estate, the increase during that time, goes with her, because 
the taker of the first estate is excluded by the rule above stated in re- 
gard to slaves. 

We think proper also, in putting a construction upon the will now 
before us, we have a single eye to the intention of the testator, without 
reference to the notion that Courts should favor charities, and lean 
in favorem libertatis; for, however humane we may suppose the feeling 
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that prompts, it is not established that public policy favors the emanci- 
pation of our slaves; and although the principles of the common law 
look with favor upon the transition of a bondsman, or villain, to the 
state and condition of a free white man, yet very different considera- 
tion may be involved, when the question is between the condition of a 
slave and that of a free negro. 

But, as we have said, ours is a question of construction. The testator 
seems to have divided off his slaves into three classes: those acquired 
by his marriage, those received from his father’s estate, and those that 
he had bought. His intention was to set free the first two classes, not 
as individuals but as stocks, answering to a general description, so as 
to include the whole,—young as well as old—child as well as parent, 
all together, as classes, compromising the family negroes of his wife 
as well as of himself. Hence, in reference to these two classes, he sets 
out no names; but when he comes to the third class, and wishes to 
make an exception out of it, he names ‘old Joe and Ferryman Jim.” 
They are to be set free as exceptions out of a class, and are particu- 
larly named. In regard to the others, they are to be set free as classes 
or stocks under a general description. 

This conclusion is supported by several other considerations, 
which will suggest themselves to every one who peruses the will. (222) 

Although there may be a difference of opinion in regard to 
the question, whether it is not a mistaken charity to turn a slave into 
a free negro, certain it is, the testator professes and supposed he was do- 
ing a humane act. An intention to set the whole class free is consistent 
with this idea; for then, grand-parents, parents and children, all go 
together. But, an intention to liberate only the old negroes, taken in 
connection with the words “my executors are hereby strictly enjoined 
to take the requisite means for the transportation of said slaves to Li- 
beria, under the direction and patronage of the Colonization Society” 
is a mockery!! A decent regard for the memory of the testator, forbids 
any such supposition. The law of our State allow old negroes who are 
emancipated for meritorious services to retain here. In the name of 
humanity, if the intention was to liberate only the old negroes, why 
did the testator require them to be separated from their children and 
erand-children; to be torn away from the place “where they were 
raised,” and sent as exiles to Liberia? Such could not have been the 
intention. The purpose was to direct all the family negroes, in the 
largest sense of the words, to be sent to Liberia; and in so doing, he 
intended to aid, and take part in, the great and philanthropic purposes 
of the noble society to whose patronage he committed them. 

The strict injunctions given to his executors in regard to this be- 
quest, besides tending to show that it was looked upon, and had more 
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importance attached to it than the emancipation of a few old negroes 
would have called for, suggests this further consideration: William J. 
McKay, a brother of the testator, is one of the executors, and under 
the fund was a very large one, it may be the testator deemed it proper 
the will is entitled to a third part of all the slaves except those who are 
to be emancipated; so, he had a direct interest in the question; and as 
to give this strict injunction, for fear that the interest of the executor 
might tempt him to disregard his duty; whereas such special 
(223) instructions would scarcely have been given if the fund had 
been of small value. | 

Again, the slaves who are to be emancipated are directed to be 
hired out for two years, so as to raise a fund to pay the expense of 
transportation. The hire of the whole will produce a fund adequate 
for that purpose; but the hire of the old negroes will scarcely support 
them during the two years. 

Again, when he made the will, the testator supposed his wife might 
’ out-live him, yet he gives her a life-estate in all the slaves, as well 
those who are to be set free, as those who are disposed of as property. 
If the old negroes only were to be sent to Liberia, why keep them here 
until the death of his wife? The interposition of a life-estate is incon- 
sistent with the supposition, that the old negroes, personally, and as 
individuals, were the objects of the testator’s bounty, (many of whom 
would probably not live to enjoy it,) but agrees very well with the 
supposition that the intention was to include all of both stocks; so 
as to mean “after my wife and myself are both dead, I intend 
to liberate all my family negroes; and as the descendants are to 
be free, my purpose will be effected, although some of the old ones 
may die before the period arrives.” 

The conclusions which Courts are enabled to form, in cases like the 
present, in regard to the intention of the testator, 1t must confessed, 
are, to some extent, mere conjectures; being inferences from other 
parts of the will, or from its general scope, pressed into service to show 
the meaning of an ambiguous expression. For this reason it is a relief 
to find that our conclusion is supported by a decision of this Court 
in a case where the words of the will were nearly the same as those 
we are now considering. Long v. Long, 6 N.C. 19. The testator mar- 
ried in 1794, and acquired several slaves by his wife. She had issue, 
two daughters and died. The testator died in 1809. His will contains 
this clause, “I give and bequeath to my two daughters all my negroes, to- 
eether with the future increase which came by my dear departed Re- 
becca, their mother.” It was held, that the daughters were entitled 
to all the negroes which were born of that stock, after the 
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testator received them. The Court found the words future im- (224) 
crease somewhat in the way; but conclud, “It appears to the 
Court that it was the intention of the testator by this clause, to give 
to his daughters the increase of the negroes which came by his wife. 
The expression used by the testator, will be understood in common 
parlance as comprehending the increase. He speaks of the negroes 
generally as stock, without particularlising them by name; which cir- 
cumstances is favorable to the idea, that as stock is to be diminished 
by death, so it must be kept up and supported by its natural increase.” 
It must be declared to be the opinion of the Court, that the clause 
directing emancipation, includes the descendants of the original stocks. 


Per curiam. 


Decree accordingly. 


Cited: Leary v. Nash, 56 N.C. 358; Redding v. Allen, 56 N.C. 367, 
369; Myers v. Williams, 58 N.C. 367. 


JESSE H. CANNADAY AND orHeERS v. JACOB K. SHEPARD AND OTHERS. 


The transfer of an equitable chose in action, to be entitled to the protection 
of a Court of Equity, must be founded on a valuable consideration. 

The compromise of a controversy, wherein the legal owner of a chose in ac- 
tion, supposed he was bound to the performance of an onerous and oppres- 
sive contract, when in truth he was not, is not such a sufficient considera- 
tion as will entitle the transferree to a decree for a specific performance. 

Where the contract sought to be enforced, is hard and oppressive, this Court 
will not interfere to enforce a specifie performance, but will leave the par- 
ties to their remedies at law. 


Cause removed from the Court of Equity of Onslow County. 
The defendant, Jacob Shepard, agreed by parol, to purchase of the 
plaintiff, Jesse H. Cannaday, a tract of land, described in the plead- 
ings, at the sum of twelve hundred dollars. Cannaday executed to him 
a penal bond, conditioned to make title for the land on the purchase 
money’s being paid; at the same time Shepard delivered, in 
part payment, without endorsement, a bond on the defendants (225) 
Daniel R. Henderson and Robert Aman, payable to him, Shep- 
ard, for four hundred and twenty-five dollars, dated 25th of November, 
1845, payable twelve months after date, and gave his own note for 
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the balance of the sum of $1200. Shortly after the trade was made, Shep- 
ard became dissatisfied, and earnestly pressed a rescission of the con- 
tract, which was finally agreed on, and which took place in this wise: 
Cannaday gave up to Shepard his note, and also gave him the individ- 
ual obligation of him, Cannaday, for twenty-five dollars, payable in 
goods; he also took back the bond which he had given to make title, 
but insisted on retaining, and did retain, the note for $425 on Hender- 
son and Aman, claiming it as his property, and insisting that it was 
but a fair equivalent for the damages he had sustained for veration, 
loss of time and expenses. The plaintiff had not been out of possession 
of the land; and the whole time, from the original trade, until the re- 
cission of it, was but a few days,—less than a week. 

The plaintiff alleges in his bill, that the parol agreement was fairly 
and deliberately made, and the land sold for not more than its value, 
and that it was done at the earnest request and solicitation of the de- 
fendant Shepard, and very reluctantly entered into by the plaintiff 
Jesse; that after this trade, he changed the character of his business, 
and made other arrangements for his employment, maintenance and 
support in life; that this rescission was thus a great loss to him, and 
that the four hundred and twenty-five dollar note, minus the twenty- 
five which he was to pay Shepard, was not more than a remuneration 
for this loss of time, vexation and expense. The bill further alleges, that 
this note for twenty-five dollars has been since paid by him to the 
said Shepard, and that the bond on Henderson and Aman was trans- 
ferred by delivery, to one Green Cannaday, for a full and valuable 
consideration, and that the said Green sold and transferred the same, 
by delivery, to the plaintiff John A. Averitt, without endorsement, in 

either case; that Averitt brought suit on this bond against Dan- 
(226) iel R. Henderson and Robert Aman in the County Court of 

Onslow, in the name of the defendant, Jacob K. Shepard, who 
went forward, in person, and had the same dismissed from the docket; 
and that Henderson, well knowing the premises, afterwards, on being 
indemnified by Shepard, paid him the whole of the amount due on the 
bond. 

The prayer of the bill is, that “the defendants may be compelled 
to perform their contract and agreement, and pay and satisfy to John 
A. Averitt, the full amount of principal and interest due upon said 
bond.” 

The defendants plead the statute of frauds, requiring all contracts 
concerning land to be in writing. The defendant, Jacob K. Shepard, 
also answers, and denies that he ever made any legal or valid contract 
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for the land alleged to have been sold him; he says that the bond on 
Henderson and Aman was obtained from him by Jesse Cannaday when 
he was very drunk, so much so that he did not know what had become of 
it, until afterwards informed, and in its place was found by him a pa- 
per, which he since has discovered was a title bond for the land, exe- 
cuted by the said Jesse Cannaday; that he did not want the land, and 
was not able to pay for it, and that $1200 was an exorbitant price for 
it. He says that he went to Cannaday as soon as he could, after this 
pretended trade, and insisted on a recantation on account of the fraud 
practiced upon him, and he was able to get back the note which he 
gave for the purchase money, and to get a note on said Cannaday, pay- 
able in goods, and he delivered back to Cannaday his bond to make 
title, but he was unable to get back the bond on Henderson and Aman; 
that this, the said Jesse Cannaday kept, without making him any 
compensation for it, or giving him one cent of value; that even the 
twenty-five dollar note, payable in goods, he never paid. He says fur- 
ther, that under these circumstances, he felt himself fully at liberty to 
dismiss the suit brought by Averitt, in his, defendant’s name, and he 
felt justified in receiving from the obligors in the said bond, and did 
receive, the whole amount thereof, principal and interest, having first 
indemnified the said Henderson in paying the same to him. He 
says further, in his answer, that he does not know whether (227) 
Green Cannaday paid any thing for the bond in question or 
not; nor does he know whether Averitt paid any thing to Green; but 
he does not believe that either of them paid any thing, and believes 
that this transfer was merely colorable; nor does he know whether 
either of them had notice of the fraud or imposition practiced on him 
in the bond’s being obtained from him, but he has little doubt that 
both were fully aware of the fact. As a reason for this belief, he states, 
that very soon after this transaction, be made public advertisement of 
the nature of the transaction at the Court-house, and at a neighboring 
store, and at other public places in the county, and cautioned all per- 
sons against buying the bond of which he had been defrauded. He denies 
that the plaintiff, Cannaday, was in any manner damaged or incom- 
moded by rescinding the pretended land trade, for that it all happened 
within one week, and that he, Cannaday, retained the possession dur- 
ing the whole time. 

There was replication to the answers and proofs taken, and the cause 
having been set down for hearing was sent to this Court. 


Winslow and Reid for plaintiff. 
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W. A. Wright for defendant. 


Nasu, C.J. The plaintiffs’ bill cannot be sustained. The substantial 
facts upon which the case turns, are not controverted, and are as fol- 
lows: The plaintiff Cannaday, was the owner of a tract of land, which 
he contracted to sell to the defendant Shepard, at the price of $1200. 
Shepard transferred, by delivery to Cannaday, a bond for $429, exe- 
cuted by Daniel R. Henderson and Robert Aman, and executed his 
bond to the plaintiff Cannaday, for the balance of the stipulated price; 
Cannaday at the same time executed a bond for title, when the money 
should be paid. Subsequently, on the application of the defendant 
Shepard, the parties cancelled the bargain upon condition that Canna- 

day should retain the bond of Henderson, and give Shepard his 
(228) note for $25. Upon this agreement, Cannaday executed and de- 

livered to Shepard, his note for the $25, and surrendered to him, 
his (Shepard’s) note, or bond, and the latter surrendered the title-bond 
to Cannaday; the latter retaining the Henderson bond. Cannaday 
transferred the latter bond to Green Cannaday, and he to Averitt, one 
of the plaintiff’s. A suit was brought upon it by Averitt, in the name of 
Shepard, who, at the return term, appeared in Court and dismissed it. 
The bill is brought upon the alleged equity of Cannaday, to recover 
the amount against Henderson and his surety and Shepard, the former 
having paid to Shepard the amount due, with full knowledge of the 
claim of Cannaday. 

The first enquiry is, what is the equity of Cannaday, admitting for 
the present, that the contract for the sale and purchase of the land, 
was valid? 

The transfer of the Henderson bond, left the legal title to it still in 
Shepard. It could be legally transferred only by endorsement. If 
transferred, however, for a valuable consideration, it would convey 
to the transferree an interest which a Court of Equity will protect. The 
bill is one for specific performance; and when such a decree is asked, 
there must be a valuable consideration to suport the equity. Adams’ 
Eq. 79. It is not pretended that any money was paid by Cannaday; 
but it is alleged that the compromise was a sufficient. consideration. 
The compromise of a doubtful right, is certainly a sufficient considera- 
tion to support a contract; but there was here no compromise properly 
speaking, but simply a rescinding of a contract upon the condition 
imposed by the plaintiff Cannaday. The contract of sale between the 
parties was absolutely void as to Shepherd. He had signed no memo- 
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randum or note of the contract, either by himself or any other person, 
(Rev. Stat. ch. 50, sec. 8,) nor did the execution of the bond for title 
by Cannaday, alter the position of Shepard. The contract, as to him, 
was void, and he had nothing to compromise. The title to the Hender- 
son bond, both at Law and in Equity, was in him. The plaintiff paid 
no valuable consideration for the Henderson bond, whereon to 
ground any equity. The first requisite for the enforcing of a (229) 
contract is that there be a valuable consideration, either of 
benefit bestowed, or of disadvantage sustained, by the party in whose 
favor a, contract is sought to be enforced. Adams’ Eq. 78; Minturn v. 
Seymour, 4 John’s Ch. Rep. 497. What: benefit was bestowed on Shep- 
ard, by the contract transferring the Henderson bond to Cannaday?— 
or what disadvantage was sustained by the latter? We cannot see any. 
But again, the contract sought to be enforced must not be oppres- 
sive on the defendant. Adams’ Eq. 83. Where a contract is hard and 
destitute of all equity, the Court will leave the parties to their remedy 
at law. King v. Hamilton, 4 Peters’ Rep. 311; Leigh v. Crump, 36 N.C. 
299. 
- The specific piiounant of a contract in ae, is ve a matter. of 
absolute right in the party, but of sound discretion in the Court. To be 
carried into execution by a Court of Equity, the agreement must be 
“certain, fair and just in all its parts.’ Per Gaston, J., in Leigh v. 
Crump, ub supra. The contract here was not fair. The defendant was 
made to believe that the agreement, as to the purchase of the land, was 
binding on him. The whole course of the plaintiff in rescinding the 
contract, as appears from the bill itself, shows this to have been the 
fact. It is not just that the plaintiff should keep the land, and claim 
the amount of the Henderson bond, for four hundred dollars. The con- 
tract was hard and oppressive on the defendant. There is no equity 
in the claim of the plaintiffs. If there was, it is not superior to that of 
the defendants. Where equities are equal between the parties, the Court 
will not interfere; much less will they displace a superior, to make way 
for an inferior equity. Here, the defendant Shepard has not only a 
superior equity, but also the legal title. 

The bill alleges that Green Cannaday and Averitt, each, paid a 
valuable consideration for the Henderson bond; there is no evidence 
to support the allegation; but if proved, it would not avail the plain- 
tiffs, for they had full knowledge that the legal title to the bond 
was in Shepard, and all they can claim is to stand in the shoes (230) 
of Jesse H. Cannaday, for whose benefit, no doubt, the action at 
law was brought, and this bill filed. 
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Bill dismissed with costs. 


Cited: Phillips v. Hooker, 62 N.C. 200; Mayer v. Adrain, 17 N.C. 
94; Love v. Welch, 97 N.C. 206; Ramsay v. Gheen, 99 N.C. 218; 
Rudisill v. Whitener, 146 N.C. 411. : 


JAMES CGC. NIXON anp orHerRS v. ALEXANDER H. LINDSAY AND OTHERS. 


The maxim caveat emptor does not apply in cases where the parties are 
placed in a confidential position between themeselves; for in such cases, there 
is an implied warranty of soundness, as well as of title. 


Where parties act upon a mutual mistake as to a fact, Equity will relieve for 
the purpose of carrying the intention into effect. Therefore: 


Where tenants in common of slaves, appointed commissioners to make parti- 
tion among them, which is done as they suppose, fairly and equally, but it 
turns out that a slave allotted to one of the shares was, at the time, laboring 
under a disorder of an incurable character, which rendered her worthless, 
though this was not known to any of the claimants, or to the commission- 
ers, it was held that the owners of the other shares were bound to contribute 
pro rata, to the party receiving the defective lot. 


Cause removed from the Court of Equity of Randolph County. 

An estate in certain slaves had been limited by the will of James 
Collett to Mrs. Nancy King, for her life, and then to her children; in 
consequence whereof, upon the death of Mrs. King, which took place in 
1851, her children became possessed of nine slaves as tenants in com- 
mon, The children of Mrs. King who are living, are, Sarah, the wife of 
Joseph A. Sutherland, Elizabeth, the wife of William Jones, and Ann, 
the wife of Frederick Pegge, the last mentioned of whom has sold his 
wife’s interest in these slaves to Alexander H. Lindsay. Besides these, 
there was another daughter, Zelpha Nixon, in whom a fourth of this 
interest vested, but who died in the lifetime of her mother, and who left 

the plaintiffs, James C., Jesse H., and Zelpha A. Nixon, her 
(231) children and next of kin, who were infants, and to whom Demp- 

sey Brown was appointed guardian. Being thus. entitled, Wm. 
Jones, Joseph Sutherland, A. H. Lindsay, and Dempsey Brown, as 
cuardians for the plaintiffs, agreed in writing under seal, dated 7th 
Jan., 1852, that S. G. Coffin, John Dorset, and Grafton Gardner, as 
commissioners, should divide the said nine slaves among them as the 
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parties were severally entitled. They valued the whole nine slaves at 
$4,600, each share being $1150. In this division there were alloted to 
the plaintiffs, as the children of Zelpha Nixon, two slaves, Gabriel, 
valued at $750, and Mary, at $400. This valuation and division were 
reduced to writing, signed by the commissioners, and registered in 
the register’s office of Davidson County. The negro woman, Mary, 
was sick at the time of the division, but it was believed by the 
commissioners, and others interested, especially by the guardian of the — 
plaintiffs, that the disease was but temporary, by no means affecting 
her value; but it turned out, that she was at that time laboring under 
a deep and fatal disease, called the African consumption, which occa- 
sioned her death in about two months afterwards, notwithstanding the 
best skill procurable in that community, was employed to attend her. 

There are allegations in the plaintiffs’ bill, charging that the defend- 
ants, especially Jones and his wife, were aware of the extent of the 
woman’s disorder, and that they concealed the fact from the plaintiffs 
guardian, and from the commissioners; moreover, that they fraudu- 
lently and deceitfully represented her to be sound, well knowing to the 
contrary. All of which matter is pointedly disputed by the defendants. 
They aver in their answer, that the plaintiffs’ guardian was as well ac- 
quainted with the slave Mary as they, and much better than some of 
them who lived at a considerable distance off. Proofs were taken on 
both sides as to these points; but as their Honors, in making their de- 
cision, threw out of view the questions of fraud and diligence, it is not 
deemed necessary, or proper, to notice further the pleadings and evi- 
dence concerning them. 

The bill prays that the several legatees shall be decreed to 
pay to plaintiffs a pro rata amount of the loss sustained by the (232) 
death of Mary; also a proportionate amount for the expense 
of nursing and medical treatment while she was confined. 

The defendants, Jones and Lindsay, answer chiefly to the points 
above suggested, which have now become immaterial. The facts of the 
slave’s ill health, of the fatal character of the disease, and of its per- 
mament existence at the time of the sale, are not directly denied in 
either of the answers. 

There were replication and proofs. The only part of the proof deem- 
ed important is the testimony of Dr. 8. G. Coffin, who stated, “that he 
was one of the commissioners to divide the property; that as the 
parties had put their own valuation on the slaves, he did not examine 
into the state of Mary’s health at that time; he had heard before of 
her sickness, and on the day of this partition, he heard Mrs. Jones say 
she had been unwell for some short time, but attributed it to exposure 
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in sitting up with her mistress who had lately died; she then looked 
dull and stupid; in a short time afterwards, he was called upon to visit 
her, and found her afflicted with the scrofulous, sometimes called the 
African, consumption ;” he says he attended her up to the time of her 
death, and is satisfied that “the first time he saw her, on the day of the 
division, she was laboring under the disease which terminated in her 
death in about two months, though he did not then suspect it.” _ 
The cause was set down for hearing upon the bill, answers and 
proofs, and was sent to this Court for trial. 


Gilmer and Miller for the plaintvffs. 
Morehead for the defendants. 


Pearson, J. The bill contains an allegation that the defendant 
knew of the unsoundness of the slave, and fraudulently concealed it 
from the persons selected to make the division, and from the guardian 
of the plaintiffs; and, by misrepresentation and falsehood, caused 
them to believe that she was laboring under temporary indisposition, 

from want of sleep, etc., in attending at a sick bed. 
(233) Without passing upon the proofs, we put this allegation out 
of the case; nor do we lay any stress upon the fact that the 
plaintiffs were infants, and according to Lord Coke, are not bound 
by the partition, unless it be equal. Coke Lit. 171 a. 

The question is this: tenants in common of slaves, select commis- 
sioners who make partition; in the lot assigned to the plaintiffs is a 
girl, who, at the time of the division, was unsound, having an incur- 
able disease, called African consumption, of which she died about two 
months thereafter; the tenants in common, and the commissioners, 
had no knowledge of this unsoundness, and all supposed the girl’s in- 
disposition to be slight and temporary, and she was valued at $400: 
have the plaintiffs an equity for contribution? 

The plaintiffs are entitled to contribution, upon the broad ground of 
substantial justice, expressed in the books by the maxim “equality is 
equity.” This conclusion may be supported upon two well-settled 
principles. 

1. In partition of chattels, which is an equitable proceeding, a war- 
ranty is implied, not only of title, but of soundness; and the common 
law maxim “caveat emptor” has no application, being restricted (as 
the word “emptor” imports) to sales of chattels. In the conveyance 
of a fee simple estate in land, no warranty is implied; because there 
is no tenure. In partition of land, a warranty is implied; because of 
the privity of estate. In sales of chattels a warranty of title is implied; 
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but there is no implied warranty of soundness, the maxim of the com- 
mon law being “caveat emptor;” because it was thought some “play” 
(as mechanics call it) ought to be allowed, for the chaffering and exer- 
cise of individual judgment, attendant upon the traffic in such articles 
when the parties are at “arm length,” and each is supposed to trade 
with his eyes open; so that in the absence of an express warranty of 
soundness, the purchaser of a chattel has no remedy except on the 
ground of deceit. This maxim, however, was peculiar to the common 
law. The civil law enforced a more refined morality, and acted on the 
rule, in the sale of chattels, ‘a sound price implies sound property.” 
The common law maxim was confined to sales, where, as we 

have seen, the parties are supposed to be at arm’s length, and no (234) 
authority or intimation in the books can be found, that it ever 

was supposed to extend to cases of partition. 1 Story’s Eq. 221; 2 Kent 
479; 2 Blackstone’s Com. 451. Upon partition, the parties are in equali 
jure; there is supposed to be mutual confidence by reason of the privi- 
ty of estate; and the object is to make an equal division of a common 
fund. There is no chaffering or trafficking about it; third persons, se- 
lected by themselves, or appointed by the Court, make the division, 
and if the common fund is not as large as the parties suppose, either 
from defect of title, or of unsoundness as to part, the loss should be 
borne equally; in other words, in partition there is an implied war- 
ranty both as to title and soundness. 

2. Where parties act upon a mutual mistake as to a fact, Equity 
will relieve, for the purpose of carrying, the intention into effect. Here, 
the intention was to make a fair and equal division. In consequence of 
a mutual mistake as to a fact. 1. e. the unsoundness of one of the slaves, 
the division is grossly unequal; so that the share allotted to the plain- 
tiffs, is of less value than the other shares, by more than one-third. 
Need any authority be cited to how that a Court of Equity will com- 
pel contribution in order to set the matter right, so that the loss may 
be divided? By way of familiar illustration: four boys have four ap- 
ples; they divide; one of the apples. although sound outside, is rotten 
at the core and not fit to be eaten; will the others hesitate to make 
their comrade, who was so unfortunate as to get the rotten apple, 
equal, by each giving him a part of their’s? | 

The plaintiffs are entitled to contribution for the estimated value of 
the slave, and also for the necessary and reasonable expense inciden- 
tal to her last illness, and for loss of service; in regard to which there 
must be an account. | 
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Decree accordingly. 


Cited: Cheatham v. Crews, 88 N.C. 39; Huntley v. Cline, 93 N.C. 
461. 


(235) 
EMELINE ALLEN v. JAMES ALLEN AND OTHERS. 


Where land descended from A to his daughter B, and from her to her 
uncle C, who took an estate in reversion after a life-estate in the mother of B, 
it was Held that a deed made by © conveying “all my interest in my brother 
A’s property,” did not pass this interest: derived from his niece B. 

In a suit for partition by a sale, by one tenant in common against the 
co-tenants, where the petitioner is in possession of the land, and the interest 
sought to be sold, is a reversion, although the tenancy in common is denied 
by the defendants, inasmuch as an ejectment cannot be brought by the 
plaintiff to determine this right at Law, a Court of Equity will proceed to 
determine the matter; especially where the question of tenancy depends 
merely upon construction. 


THIs was @ PETITION for PARTITION, removed from the Court of 
Equity of Beaufort County. 

Henry Allen died about 20th of September, 1849, seized of the pre- 
mises described in the plaintiff’s petition. He lett, surviving him, his 
widow, the plaintiff, and an only child, a daughter named Isabel, his 
sole heir-at-law, to whom the land in question descended, subject to 
plaintiff’s right of dower. In about a month after the death of her 
father, Isabel died without issue, being an infant, never having mar- 
ried, and without brother or sister. 

It is insisted by the plaintiff that she became entitled to a life-es- 
tate in this property, and that the reversion, after her death was in 
Meazer Allen, William Allen, James Allen, Mary Ann Allen, and 
Frances Allen, (since intermarried with Edmund Harris,) as tenants 
in common, who were the next of kin, and heirs-at-law of their niece 
Isabel. 

By virtue of an execution issuing from the office of the County Court 
of Washington, tested of November term, 1891, directed to the sheriff 
of Beaufort, the interest of William Allen was levied on, and duly sold 
at public auction, when the plaintiff became the purchaser, and having 
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paid the amount bid by her, took a sheriff’s deed for the same, by 
which, she alleges in her petition, she became seized in fee of the re- 
version, as tenant in common with Meazer Allen, James Allen, 
Mary Anne Allen, and Frances Allen, now Frances Harris. (236) 
The plaintiff alleges that a division of the property cannot be 
made without injury to the interests of all, and therefore she prays 
the Court to decree a sale and a division of the fund, according to the 
rights of the parties as above set forth. 

The answer of the defendant was filed, denying that Isabel out- 
lived her father, Henry Allen, and contending, therefore, that the 
plaintiff, her mother, was not seized of a life-estate in the premises as 
claimed in her petition; but after proofs were taken, a written agree- 
ment was filed in the cause, signed by the counsel on both sides, ad- 
mitting that Isabel did survive her father. 

The answer of the defendants was filed, denying that Isabel out- 
seized as tenant in common with them of the land in question: for that 
before the rendition of the judgment against William Allen, and prior 
to the test of the execution, (November term, 1851,) by deed bearing 
date 2nd day of February, 1851, the said William Allen sold and con- 
veyed the land in question, to one Mary Allen, (his mother,) which 
deed is as follws: 


“State of North Carolina, Washington County. 


“This bargain was made and entered into this 2nd day of February, 
1851, between William Allen of the one part, and Mary Allen of the 
other part. I, Wiliam Allen, Jun’r, do sell unto Mary Allen, all my 
right and interest in my father’s estate at my mother’s death, which I 
was to heir; also I sell unto Mary Allen, my interest in my brother Hen- 
ry’s property, for and in consideration of the sum of four hundred 
dollars, to me in hand paid by Mary Allen, which I do sell all my 
rights and titles unto Mary Allen, her heirs and assigns, administra- 
tors, executors, for ever, do warrant and defend unto Mary Allen and 
her heirs, from all claims and all persons whatsoever. To witness 
whereof I have hereunto set my hand and seal, the day and date first 
above written.” 


Signed. WiuuiaM ALLEN, [seal.] 


There was replication and proofs; and the case being set down for 
hearing was sent to this Court by consent. 


Rodman for plaintiff. (237) 
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Donnell for defendant. 


Pearson, J. There is plenary proof of the fact, that the child Isa- 
bel survived her father, Henry Allen; indeed, the counsel for the de- 
fendants admit this fact. It disposes of the case. The land descended 
to Isabel, subject to her mother’s right of dower; by her death, the 
mother became entitled to a life-estate in the whole of the premises, 
and had no occasion to fall back upon her right to dower. The remain- 
ing question depends upon the construction of the deed of William 
Allen to Mary Allen, 2nd February, 1851, by which he conveys to her 
“my interest in my brother Henry’s property.” As the land descended 
from Henry to his daughter Isabel, although upon her death, her uncle, 
William Allen, became entitled to an undivided part thereof, as one 
of her heirs-at-law, this cannot, by any mode of construction, be in- 
cluded under the words “my interest in my brother Henry’s property.” 
The interest which he takes as heir of his niece, 1s an undivided part, 
subject to a life-estate of his brother’s widow in the whole; whereas, 
the interest that he would have taken as heir of his brother, had he 
survived his daughter, would have been an undivided part, subject to 
a life-estate of his brother’s widow in one-third thereof. So, the sub- 
ject matter is essentially different, and the words of the deed do not 
embrace it; consequently, the plaintiff, by her purchase at sheriff’s 
sale of the estate of William Allen, as one of the heirs of his niece Isa- 
bel, became entitled to the share of the said William in the reversion, 
subject to her life-estate, and thereby became a tenant in common 
with the defendants, in the reversion. 

This question was suggested: as the defendants deny the tenancy in 
common, should not the plaintiff, according to the course of the Court, 
establish her title as a tenant in common, by an action of ejectment, 
before she can ask for partition? Such is the rule in ordinary cases. 
Garrett v. White, 88 N.C. 181. But in this case, as the plaintiff is in 
possession, and is entitled to a life-estate, and the tenancy in common 

ig in respect to the reversion only, an action of ejectment cannot 
(238) be brought for the purpose of establishing her title as tenant in 

common of the reversion. In analogy to the rule in regard to 
chattels, where one tenant in common cannot maintain an action 
against his co-tenants, unless the property be destroyed, as settled in 
Weeks v. Weeks, 40 N.C. 111, we think the plaintiff is entitled to the 
decree prayed for. Besides the fact that the plaintiff cannot bring an 
action at law, there is the further consideration in this case, that the 
whole depends upon a mere matiter of construction, which we are as 
well able to decide in this Court, as if the matter were brought before 
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us sitting as a Court of law. The only material fact upon which the 
whole case turns is admitted, the denial of a tenancy in common be- 
ing predicated in the answers upon a denial of a fact which is now 
admitted, to wit, the fact that the child outlived her father. 


Per curiam. 
Decree for plaintiff. 


RICHARD PILKINGTON v. SEPHEN W. COTTEN. 


In a reference to a Clerk and Master in Equity, to ascertain the value or 
profits of property, the general rule is, that he should report his own judgment 
according to his belief of the testimony, and not a conclusion arrived at by 
averaging the sums estimated by the witnesses. 

The mode of ascertaining value by averaging the sums proved by the wit- 
nesses, is an exception to the general rule, only to be resorted to from neces- 
sity. 

The opinion of a Clerk and Master, that a slave is worth $1200, is strongly 
corroborated by the fact that he hired for $150 per year, and will be sus- 
tained against the opinions of many who estimated his value at lower sums. 

Where it appears that the Master fixes a charge for hires and profits at a 
given sum, on the ground that interest is not to be allowed, it is no ground 
of exception that he does not afterwards allow interest on them. 


CausE removed from the Court of Equity of Chatham County. 

The bill was filed for the redemption of certain property, real and 
personal, and at the last term of this Court it was declared to 
be the opinion of the Court, that the plaintiff was entitled to re- (239) 
deem a certain negro slave, named Nathan, upon the payment 
of the sum paid by defendant, with interest; accordingly an interloc- 
utory decree was made, referring to the Clerk and Master in Equity 
of Chatham, to enquire and report as to the present value of the slave 
in question, and his hire for the time he has been in the defendant’s 
possession, and the amount of the debt for which the slave was secur- 
ity, with interest thereon. 

Besides, the slaves sought to be redeemed, a tract of land lying on 
Terrill’s creek, was also conveyed in trust to secure the debt due by 
the plaintiff to the defendant, as an additional security; and it ap- 
pears that for several years part of this land, to wit, about thirty acres 
was in the possession and cultivation of the defendant. The whole 
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claim of the defendant against the plaintiff has been satisfied by the 
sale of the other property held in trust for its payment, and therefore, 
the plaintiff insists that the defendant should account with him for the 
issues and profits of this land. The defendant avers in his answer, that 
the land used and cultivated by him was no part of the land owned by 
the plaintiff, but belonged to one Samuel Pilkington, and thereupon, 
at the last term of the Court, it was ordered that it be ref erred to the 
Clerk and Master of Chatham, aforesaid, “to enquire and ascertain 
whether the defendant Cotten is, or has been, in possession of any part 
of the plaintiff’s land, and if so, how much, for what length of time, 
and the annual net rent therefor,” and that he report thereon to the 
present term of this Court. 

In obedience to these several references, Mr. Waddell, the Master, 
reported that Nathan is worth $1200; that he has been worth during 
the last six years $640, making $1840; that the debt for which he was 
pledged is, with interest, $332.10, leaving a balance due plaintiff 
$1507.90. 

He also reports, that the land occupied by the defendant, does be- 
long to the plaintiff; that the cultivation was continued for ten or 
twelve years, and that it was worth from forty to fifty dollars per 

annum. In conclusion, he charges the defendant with a total of 
(240) $480 for land rent, which being added to the other balance of 
$1507.90 makes a total against defendant of $1987.90. 

The evidence taken on these enquiries, accompanies the report. 

The defendant excepts to the report, because the Clerk and Master 
takes the highest price put upon Nathan by a single witness, whereas 
there were several, who placed his value lower, and some much lower, 
and that from these statements, the amount allowed ought to have 
been averaged at $900. 

The defendant excepts also to the report, on the subject of the oc- 
cupation and rent of the land; that the conclusion of the referee is 
against the weight of the evidence. 

The plaintiff excepts, because the referee does not allow interest on 
the hire and rent found by him. 

The cause was again heard upon these exceptions. 


Manly and E. G. Haywood for plaintiff. 
Haughton and Winston, Sr., for defendant. 


Pearson, J. The defendant’s exceptions in respect to the Master’s 
estimate of the value and hire of the slave Nathan, are overruled. The 
exceptions are based on the ground that the Master ought to have 
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adopted an average of the estimate made by the witnesses on both 
sides. This position is not tenable. The general rule is, that the Master 
should form an independent opinion of his own, according to the 
weight of the testimony, and if one of the witnesses, from his intelli- 
gence and means of information in regard to the matter of enquiry, 1S, 
in the opinion of the Master, more to be relied on than a half dozen of 
the other witnesses, it is proper that the Master’s opinion should 
adopt the estimate of this one most reliable witness. If this rule in re- 
spect to “the average of the estimate of witnesses,” should obtain, the 
decision of questions of this kind would not depend upon the sound 
judgment of the Master, but upon the number of witnesses that 1t may 
be in the power of each party to produce. Morrison v. Mc- 

Leod, 37 N.C. 108; Walling v. Burroughs, 54 N.C. 21. This (241) 
mode of arriving at a conclusion by an “average of estimates” 

is put as an exception to the general rule above stated, and 1s tolerated 
only from necessity in certain cases. 

We concur with the Master, that if a negro boy, eighteen years of 
age, has such qualities and recommendations as will command a hire of 
$150 per annum, the value of the boy cannot be less than $1200; the 
opinion of a dozen witnesses to the contrary notwithstanding. 

It may be proper also to say, that the inclination of the Court is to 
concur with the Master in matters depending upon mere estimates of 
value, and his opinion is taken prima facie to be correct, unless error 
be shown. 

The plaintiff’s exception in regard to the interest upon the annual 
hires is overruled. The Master evidently fixes the amount of hires, up- 
on the ground that annual interest is not to be allowed, and we see 
no reason to disturb the result at which he has arrived. 

In respect to the land mentioned in the pleadings, the cause is re- 
tained, with liberty to the plaintiff to bring an action of ejectment, in 
which he is to be the lessor, and the defendant is to admit that Stead- 
man and Bynum have re-conveyed to Richard Pilkington, or to the 
plaintiff as his heir; and that he (the defendant) is in possession, so 
as to put the question solely upon the title of Richard Pilkington. 


Per curiam. 
Decree accordingly. 
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THE TRUSTEES OF THE UNIVERSITY or NORTH CAROLINA 
v. JOSIAH MAULTSBY. 


A plea of former judgment, in order to amount to a bar, must be for the 
game subject matter, as well as between the same parties. ; 


Therefore, where a party brought a suit, supposing he had the title, which 
suit was decided against him, this is no bar to another suit brought by him 
after acquiring a title. 


(242) Cavs transferred from the Court of Equity of Columbus 
County. 

The plaintiffs, in their bill, allege that Rachel Rouse died in the 
county of Columbus, in the year 1841, intestate, possessed of a large 
personal estate, consisting of slaves, etc.; that at August term, 1841, 
of the County Court of that county, letters of administration were 
granted on her estate to the defendant, who qualified and took upon 
himself the burden of administering the said estate; that defendant, as 
administrator, has kept and retained possession of the assets ever 
since the year 1841, and still keeps and retains the same. 

The plaintiffs allege further, that by law they are entitled to the 
above named property, and they pray that the defendant may be de- 
creed to account with them for the above mentioned personal property, 
and deliver to them the slaves, with sums of money as may be in his 
hands belonging to this estate. 

To this bill the defendant pleaded in bar, that at the Spring Term, 
1851, of the Court of Equity of the same county, the plaintiffs ex- 
hibited their bill of complaint against this defendant, therein praying 
among other things, that the defendant might be decreed to account with 
the plaintiffs, for the personal estate of the said Rachel Rouse, and pay the 
same over to them, and that they demurred to the bill of the plaintitfis; 
and that this demurrer was sustained in the said Court of Equity of Co- 
lumbus County, at its Fall Term, 1851, whereby it was adjudged, decided 
and decreed, that the plaintiffs were not entitled in Equity to the account 
and relief which by their bill was sought against this defendant; and for 
further plea, he said, that the plaintiffs (being the same persons now su- 
ing) prayed and obtained an appeal from the judgment, decision, and de- 
eree of the said Court of Equity to the Supreme Court of this State: and 
that the said cause coming on to be heard in that Court, at the December 
Term, 1853, their Honors affirmed the decision of the Court below. The de- 

fendant avers in his plea that the bill now exhibited against this 
(243) defendant, is for the same matter as is contained in the bill before 
exhibited by these plaintiffs, against this defendant. 

To this plea the plaintiffs filed a replication, in which they admit 
that the Supreme Court, at the term of said Court mentioned in the 
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defendant’s plea, did adjudge and decree that the property and effects 
then sought to be recovered of the defendant, did not, at that time, in 
any wise belong to the plaintiffs, but that the Literary Board of the 
State then had a right and title to the same. 

But they further say in reply to the defendant’s plea, that they 
ought not to be concluded and estopped by the judgment and decree 
above pleaded; for, that since the determination of that suit and con- 
troversy, by virtue of an Act of the General Assembly of the State, 
they have acquired the right to demand, sue for, and recover, all sums 
of money and other estate, of whatever kind, which shall remain in 
the hands of any administrator or executor, for seven years after his 
qualification, unrecovered or unclaimed by suit by creditors, next of 
kin, or others entitled thereto, and thus have acquired a title to sue for 
the property 1n question. 

The cause was set down for hearing upon the bill, plea, and replica- 
tion, and removed to this Court by the consent of the parties. 


Bryan for plaintiffs. 
Troy for defendant. 


Pearson, J. The plaintiffs file a special replication by way of con- 
fession and avoidance. The new matter, is the fact that, since the de- 
cree in the former case, the Legislatitre has conferred upon the plain- 
tiffs the right to all such property as that in question. 

That the Legislature has power to transfer funds from one “agency” 
to another, is settled by the opinion in the former case. So, the new 
matter alleged in the replication, avoids the plea; for, in point of fact, 
this is not an attempt to try over again a matter that has been tried, 
but is the allegation of a title subsequently acquired. The for- 
mer decree fixes the fact, that when the plaintiffs filed their (244) 
first bill, they had no title; but, non constat that they had no 
title when the second bill was filed. Although the former decree was 
between the same parties in regard to the same subject matter, yet, the 
title when the second bill was filed. Although the former decree was 
cree, by which the Court declares its opinion to be that the plaintiffs 
now have title, is not inconsistent with, or repugnant to, the former 
decree, in which the Court declares its opinion to be, that the plaintifis 
did not then have title. 

Upon examination, it appears, that the plaintiffs did not have title 
when the bill was filed, because of the fact that the Act of Assembly 
under which they claim title, had not then gone into operation. This 
is a fatal objection, and the bill would consequently have been dismiss- 
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ed, but without prejudice, so as to allow the plaintiffs, upon payment 
of costs, to file a third bill. This objection, however, is removed by 
consent on the part of the defendant’s counsel, who very properly con- 
cedes, that the only object was to get an opinion of the Court in regard 
to the effect of the late Statute conferring title on the plaintiffs, and 
waives the objection, upon condition that the plaintiffs pay the costs 
of this suit; which is agreed to. 

There will be a decree declaring the opinion of the Court to be, that 
the plaintiffs are entitled to the fund in the hands of the defendant, 
and the plaintiffs must pay the costs. 


Per curiam. 
Decree accordingly. 


(245) 


PETER ADAMS, apM’R. WITH WILL ANNEXED, V. FRANCES GILLESPIE 
AND OTHERS. 


Where one bequeathed personal property to his wife for life, and then to 
his daughter for her life, and then to her (the daughter’s) surviving children, 
it was Held that the wife’s dissent from the will removed the interposed life- 
estate, and that the daughter took the property immediately. 


Where one-half of the value of a female slave and one-half of her increase 
were given to the wife, and the other half to a grand-son, but the hire of 
all the slaves, including this, had, in a previous part of the will, been given 
to the wife for life, and then to her daughter for life, it was Held that the 
slave should be sold, and that half the value of the slave should go to the 
widow, and the interest on the other half of the value be paid to the daugh- 
ter during her life, and after her death, the principal be paid to the grand- 
son. 

Where a horse, saddle and bridle were bequeathed to an infant, under five 
years of age, there being no such chattels on hand, the executor was direec- 
ted not to buy the articles; but it was Held that, in the distribution of the 
estate, the child’s share should be augmented by the value of these articles 
thus pretermitted. 


Cause removed to this Court from the Court of Equity of Guilford 
County. 

C. A. Gillespie died in the year 1854, leaving a will which was duly 
proved; and there being no executor named therein, the plaintiff was 
appointed Administrator with the will annexed, by the County Court 
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of Guilford. The administrator seeks the advice of the Court as to the 
proper construction of the will, which is as follows: 


“Item 1. I give and devise unto my beloved wife, Frances Gillespie, 
the house and lot whereon I live, all my household and kitchen furni- 
ture, and all necessary firewood off of my land, and also the proceeds 
of the annual hire of my negroes; which said property my said wife 
is to have during her life, and after her death, to go to the children 
which my daughter Louisa Whittington may leave at her death, she, 
to wit, my said daughter, having the benefit of said property, to her 
sole and separate use, during her life, after the death of my said wife. 

“Item 2. I give absolutely to my said wife, one half the value, and 
one half the increase of a negro girl, Jane; the other half the value, 
and half the increase, I give to my grand-son, Monroe Whittington, 
and his heirs forever; also to my said wife, one horse and one cow, her 
choice of each, my carriage and the interest of all my money on 
hand, or at interest at my death. (246) 


“Ttem 8. I give and bequeath to my grand-son, Monroe 
Whittington, my gold watch, a good horse, saddle and bridle; and to 
my grand-son, Henry Whittington, my silver watch, also a good horse, 
saddle and bridle. I also give to my grand-son, Monroe, a negro girl, 
Doucy Anne, and her issue, to him, his heirs and assigns forever; but 
if he should die under age, and leave no issue, then the girl, Doucy 
Anne, and her issue, are to be equally divided between his brothers and 
sisters. 

“Item 4. All the residue of my property not herein disposed of, 
whether of her own acquisition, or belonging to me by descent, de- 
vise, or otherwise, I desire may be equally divided between the chil- 
dren of my daughter, Louisa J. Whittington, that may survive her. 


“Ttem 5. I also give, devise and bequeath to my grandson, not yet 
named, he being the third child of my daughter, Louisa J. Whittington, 
a good horse, saddle and bridle.” 


The widow of the testator dissented from the will, and claims her 
dower in the land, and a third of the personal property, besides a year’s 
allowance in the crop, stock and provisions. Louisa J. Whittington is 
the only child and heir-at-law of the testator, and having intermarried 
with Alphonzo Whittington, has three children, to wit: Monroe, Henry, 
and Charles, besides being enceinte with another. 

The plaintiff states in his bill, that he has sold all the personal 
property, except the slave sand the watches; and being in doubt as to 
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the construction of the will, asks the instruction and direction of the 
Court in the following particulars: 


As the widow has dissented from the will, what becomes of that 
which was left to her for life? Does it go to Mrs. Whittington imme- 
diately, or is her enjoyment of it to be still postponed to the death 
of the widow Frances? 


If Mrs. Whittington takes it now, is it to be paid and delivered 
to her husband and herself, or to some other person for her? 
Inasmuch as all the slaves would seem to be included in the 
(247) first clause, giving the widow their hires for her life, and then to 
Louisa for her life, when is Monroe, who is an infant, five years 
old, to come to the possession and enjoyment of his legacy of half the 
value of the slaves, Jane and Doucy Ann, and their issue? Would he be 
safe in delivering the slave, Doucy Ann, to Alphonzo Whittington, as 
the guardian of his son, Monroe? What is to be done with the girl, 
Jane, the widow having dissented? Can she be sold, and the money 
distributed—if so, upon what terms?—or is she still to be hired out, in 
order that Louisa may get her share of the hire for her hfe? | 
What is he to do with the watches? and what is his duty in relation 
to the horse, saddle and bridle bequeathed to each of these infants? 
Is he to buy such articles, if they be not on hand?—and if so, at what 
time?—and if to be bought, from what source is he to raise the funds? 
What is the Administrator’s duty in regard to the residuum under 
the 4th clause of the will? Does Mrs. Whittington take an estate by 
implication under the will? or is it hers by descent during her life? 
The widow, Mrs. Frances Gillespie, Alphonzo Whittington, and his 
wife Louisa J. Whittington, and their children, by their guardian, all 
join in an answer, admitting the facts as set out in the plaintiff’s bill, 
and agree to submit to the advice and direction of the Court in the 
premises. 
The cause was set down for hearing on the bill, answer and exhibit, 
and removed to this Court by consent. 


Miller and Gilmer for plaintiff. 
No counsel for the defendants in the Court. 


Battie, J. The will which is now submitted to us for construction, 
does not disclose much inherent difficulty in the ascertainment of its 
meaning. The doubts which are suggested in relation to it, have been 
raised principally by the act of the testator’s widow in dissenting from 
it. By that dissent she has become entitled to her dower of one-third of 
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all the testator’s real estate for her life, and to an absolute in- 
terest in one-third of all his personal property which may re- (248) 
main after the payment of all the debts and the charges of ad-~ 
ministration; but her share “shall be allotted to her in such manner 
as to create as little derangement of the provisions of the will, as 
practicable.” (Rev. Stat. ch. 121, sec. 12; Rev. Code ch. 118, sec. 12). 

Having premised these remarks, we proceed to state the construction 
which, in our opinion, must now be placed upon the will. The dissent of 
the widow has removed her life-estate from all the property given to 
her by the will, and which she does not take independently of it, and 
the effect of it is to hasten the enjoyment of the life-estate devised 
and bequeathed to the testator’s daughter. The estate thus given to the 
daughter, embraces all the slaves which may not be allotted to the 
widow; for though the girl Doucy Ann, and one-half of the girl Jane, 
are given to the testator’s grandson, Monroe Whittington, in terms 
which might otherwise import a present bequest, yet, to make it con- 
sistent with the first clause of the will, the bequest must be subject to 
the life-estate of the legatee’s mother. It is unnecessary to decide 
whether Mrs. Whittington takes the real estate for her life by implica- 
tion from the will, or by descent, as being undisposed of by the devise. 
It is certain she takes it the one way or the other; because the interest 
of her children in it is expressly postponed until her death. The gold 
and silver watches are specific legacies, and must be delivered to the 
cuardian of the legatees, to be kept for them. The testator, not having 
such articles on hand to make the legacies specific, could not have in- 
tended horses, bridles and saddles to be brought immediately for chil- 
dren from one to five years old; but the legatees to whom they are 
given, will be entitled to their value at the death of their mother, which 
will make their shares of the residue greater, by the value of such 
horses, etc., than those of the other children, in the division at the 
death of their mother. The share of Monroe Whittington, in that di- 
vision, will be further increased by the girl, Doucy Ann, and her in- 
crease, and by half the value of the girl Jane. 

In allotting the widow’s share, she must have, as a part of it, (249) 
half of the value of the girl, Jane, and for the purposes of a di- 
vision, the girl must be sold; and after the widow gets half the pro- 
ceeds, the interest on the other half must be paid to the daughter for 
life, and then the principal will belong to Monroe. 

As the property given to the daughter for her life, is expressed to be 
for her sole and separate use, she must have a trustee appointed to hold 
it for her, to whom it will be the duty of the administrator to deliver it. 
The daughter’s estate for life, in the real estate, whether acquired. by 
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descent or devise, is sufficiently secured to her by the Act of 1848, ch. 
41. (Rev. Code ch. 56, sec. 1). | 

The necessary accounts must be taken, and the cause will be re- 
tained for further directions upon the coming in of the report. 


Per curiam. 
Decree accordingly. 


Cited: Wilson v. Stafford, 60 N.C. 649; University v. Barden, 132 
N.C. 484, 506; Young v. Harris, 176 N.C. 635. Trust Co. v. Johnson, 
236 N.C. 597. 


JESSE P. PARKER AND ANOTHER, EX’RS., v. JOHN B. LEATHERS. 


Where one of the legatees of an estate, being also an executor, by the con- 
sent of those interested, buys property at the executors’ sale, not for the 
purpose of a division, but simply for his own gain and emolument, he must 
abide by the rule of caveat emptor; and unless he avers and proves a war- 
ranty, or a fraud practiced upon him, must bear the loss arising from un- 
soundness, 


Cause removed from the Court of Equity of Orange County. 
Joseph Armstrong died in the year 1840, having bequeathed to his 
widow, Peggy Armstrong, during her life or widowhood, four negro 
slaves to wit, Daniel, Jacob, Tamor and Abram, with a proviso, that 
if she remained his widow, she might dispose of said slaves by will 
among her four children, James Armstrong, Nancy Coggin, wife of 
George T. Coggin, Mary Anne Parker, wife of Jesse P. Parker 
(250) and Parthenia Leathers, wife of John B. Leathers, who were 
also his children, being the only children of the marriage be- 
tween them, and the next of kin of both the husband and wife. The 
plaintiffs, Jesse P. Parker and George T. Coggin, and the defendant, 
John B. Leathers, were appointed executors of the will of James Arm- 
strong, and having had the same admitted to probate, they qualified 
and undertook the duties of executing and performing the trusts of the 
same. They promptly and satisfactorily administered all the trusts 
therein confided, as to the first property that came to their hands, 
which was the bulk of the estate, by paying the debts and legacies, 
etc. 
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Afterwards, in 184—,Mrs. Peggy Armstrong, the widow of the 
testator James, died intestate, without having married, and without 
having exercised the power given her by her husband’s will of giving 
the four negroes among her children, either by deed or will, and they, 
the executors of James Armstrong, took the negroes and other property 
left by Mrs. Armstrong, and by agreement among themselves, sold the 
same at public auction, for the purpose of distributing the value 
amongst the four children. John B. Leathers, one of the executors, and 
one of the legatees, being anxious to own the negro slave Jacob, by the 
consent of Parker and Coggin, the other two executors, and of James 
Armstrong, the only other person interested in the property, was per- 
mitted to bid at this sale for the slave Jacob, and it was agreed that if 
he made the highest bid, the slave should be his. He made the highest 
bid at $725, and accordingly took possession of Jacob, and kept him 
until the death of the slave, which occurred i: ; and, as the plain- 
tiffs say, paid $168 of the purchase money. The prayer of the bill is, 
that the said John B. Leathers account for what has come into his 
hands as an executor of Joseph Armstrong; and that he account for the 
price of the slave Jacob, thus purchased by him with the consent of 
the plaintiffs; and that he pay and satisfy to the plaintiffs, in such 
proportions as they may be severally entitled, their shares of the 
estate of Joseph Armstrong. 

The answer of the defendant denies that he paid anything (251) 
for the said slave after purchasing him, as set out in the plain- 
tiffs’ bill; but says that he told Parker, who was the receiver of the 
funds for which this last property sold, that he might appropriate an 
amount coming to him from that source towards liquidating this debt, 
as far as that amount would reach, and that it was about the sum 
stated in the bill. 

He says further, that he has refused to account and settle with his 
co-executors, and the other plaintiff, James, who, with himself, are 
all the legatees of Joseph Armstrong, because they insist upon his pay- 
ing for the slave Jacob, so bid off by him, the full price of $725; where- 
as, he says, at the time of this sale, this slave was laboring under an incur- 
able disease, of which he was not aware at the time of the sale, and 
which, notwithstanding the greatest care and attention, very soon ter- 
minated his life. 

The plaintiffs, by way of anticipation in their bill, say that it is 
true that the slave Jacob, died in about 16 months after the purchase 
by defendant; but whether he died of any disease existing at the time 
of the sale, they do not know; and if it be material, they insist on 
holding him to strict proof of that fact. But they furthermore say in 
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their bill, in anticipation of this defense, that even if it be true, that 
the slave was thus afflicted at the time of the sale, the plaintiffs had no 
knowledge of the fact, and that the defendant had better means of 
knowing it than they. Replication, and proofs taken. 

The cause was set for hearing upon the bill, answer and proofs, and 
sent to this Court. | ae 


Norwood and Bailey for plaintiffs. 
Bryan for defendant. 


Nasu, C. J. This case is essentially different from Nixon v. Innd- 
say, ante 230, decided at this term. That was a bill to equalise a parti- 
tion made by distributees. The negroes were divided into lots, intended 
to be equal. In that assigned to the plaintiff, was one known to be sick, 

but her sickness was not considered to be dangerous. In a short 
(252) time she died from an incurable disease, which she had at the 

time of the partition, though unknown to the parties; and the 
plaintiff prayed for contribution from the other distributees, which 
was granted by the Court. The case now before us is to call the defend- 
ant to an account, as one of the executors of Joseph Armstrong. The 
plaintiffs, together with the defendant, Leathers, were co-executors. 
By his will, the testator made a large bequest of salves to his widow, 
during her life. Among them was one by the name of Jacob, who, to- 
gether with the other property bequeathed to the widow, was, after her 
death, sold by the executors as part of the estate. The defendant, Lea- 
thers, with the consent of all interested, purchased the negro, J acob, 
at the price of $725, took him into possession, and made sundry pay- 
ments amounting in the whole to $168. In about sixteen months Jacob 
died, and the defendant refused to pay anything more, upon the allega- 
tion, that at the time of the sale and purchase, the negro was unsound 
with a mortal disease which subsequently put an end to his life. No 
fraud is alleged. This defense presents the case of a purchaser refusing 
to pay for a slave he has purchased, without any allegation of fraud, 
or taking any warranty, but merely on the ground that he was un- 
sound at the time of the sale, and that unknown to the vendor. Equity 
takes care of those who take care of themselves. In a parol sale of per- 
sonal property there is no implied warranty of soundness, and the de- 
fendant ought to have taken a written conveyance with a convenant of 
soundness. He has not done so, and must account for the price of Ja- 
cob, deducting the payment made by him. - 


Per curiam. 
Decree accordingly. 
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(253) 
HARRISON SMITH v. JOHN A. TURRENTINE AND OTHERS. | 


Where a debtor makes a deed of a slave by the name of C to a creditor, in 
satisfaction of a previously existing debt, such creditor cannot, on the allega- 
tion that another slave, J, was meant, and that the wrong name was inserted, 
either by the fraudulent misrepresentation of the debtor or by mistake, 
have the aid of a Court of Equity, to set aside a subsequent deed of trust 
conveying the slave J, to secure bona fide debts, without notice of the fraud 
on mistake, in order that the first deed may be reformed so as to take in the 
slave J. 

Equity never interferes to aid one creditor against another, on the ground 
of mistake. (Knight v. Bunn, 42 N.C. 77, cited and approved.) 


CausE removed from the Court of Equity of Orange County. 

On the 14th of October, 1854, Samuel D. Schoolfield conveyed by 
deed to the plaintiff, Harrison Smith, of the firm of W. W. & H. Smith 
of Philadelphia, in the State of Pennsylvania, a negro woman by the 
name of Charlotte, aged about 27 years, with general warranty, for 
the consideration of $800. The deed was proved on the 30th of Decem- 
ber in that year, put in the Register’s hands on the lst of January, 
1855, and registered on the 9th of the same month. At the time of the 
execution of this deed, or bill of sale, Samuel D. Schoolfield had no 
slave by the name of Charlotte, and had but one woman whose name 
was Jane. She had been purchased of Mrs. Hooker by said School- 
field. Previously to the execution of this deed, Schoolfield had executed 
another deed; for a woman “Charlotte” to the same party; but some diffi- 
culty arising about its registration, it was agreed that that should be de- 
stroyed and a new one substituted in its place, which was done, the attor- 
ney who drew the latter deed neither seeking nor obtaining any informa- 
tion as to the name or identity of the slave, other than was derivable from 
the former deed. The slave conveyed was not present, and was entirely un- 
known to the plaintiff or his agent who conducted the business; nor was 
she delivered to the plaintiff or his agent when this bill of sale was made; 
but as soon as the contract was executed, the vendor Schoolfield agreed to 
hire the woman at five dollars per month, and for that reason 
retained her in his possession without her being at all produced to (254) 
the plaintiff’s agent. The plaintiff was an entire stranger in the 
country, and had never seen any slave belonging to Schoolfield, nor 
did his agent have any knowledge of the name or personal identity 
of any slave in his (Schoolfield’s) possession. There was no money paid 
when this deed was executed. Schoolfield was indebted to the plaintiff 
and his co-partners in the sum of $2600, or thereabouts. When the 
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first conveyance was made, he was credited by the plaintiff with eight 
hundred dollars on that debt, and when the second conveyance was 
made, on 14th of October, the credit as before entered, was simply 
permitted to stand. | 

It is alleged in the plaintiff’s bill, that the true name of the only 
woman in the possession of Schoolfield was Jane, and that she was in- 
tended to be conveyed; that either from false information given by 
Schoolfield, intended to cheat and delude plaintiff’s agent, or from a 
mistake in the agent who also acted as draftsman, and prepared the 
instrument, the name of Charlotte was inserted instead of Jane. Plain- 
tiff further alleges, that being so in possession of the slave Jane, by 
virtue of the contract of hiring on the 8th of January, 1855, he con- 
veyed her, with a considerable amount of other property, to the de- 
fendant John A. Turrentine, for the nominal sum of $5, in trust to 
secure certain debts therein named, and save harmless and indemnify, 
James C. Turrentine, John J. Freeland, Andrew C. Murdock, Edmund 
Strudwick and others, who were bound for him as sureties, and that the 
trustees and cestuis que trust above named, all, had notice of the fraud 
or mistake when the above conveyance was taken. The bill prays for 
an injunction to prevent the defendants from selling the slave Jane; 
for a re-conveyance of her to plaintiff; for an account of her hire, and 
for general relief. 

The defendants (the trustee and cestuis que trust) in their answer, 
deny that they had knowledge of the plaintifi’s conveyance of any 
slave whatever; they insist that even if the registration could have 

affected them with notice under any circumstances, such could 
(255) not be the effect in this instance, as the plaintiff’s deed was not 

spread upon the register’s book until the day after their deed 
was made; they deny that they had any knowledge of any fraud 
practiced on plaintiff by Schoolfield, or of any mistake on his part in 
taking a deed for the slave Charlotte instead of Jane, and they sub- 
mit whether, if such had been the fact, they could, by parol evidence, 
have an alteration of the contract, so as to convey one slave instead of 
another; and they also submit whether the gross negligence of the 
plaintiff in purchasing and taking a conveyance of a slave which was 
not present, and which he never saw, and about which, or its value he 
made no enquiries, does not effectually preclude him from any relief, 
whatever his equity may be in other respects. They aver that their 
own conveyance was fair and bona fide, for the purpose of securing 
bona fide debts, and to indemnify against actual liabilities incurred by 
them for Schoolfield. 
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There were replication and proofs taken, and the cause being set 
down for hearing, was removed to this Court by consent. 


Bryan for plaintiff. 
Graham and Bailey for defendants. 


Batt LE, J. We deem it unnecessary to consider some of the in- 
teresting questions which were ably discussed at the bar. There is a 
plain ground of equity, upon which, without adverting to any other, 
the plaintiff’s bill must be dismissed. At the time when the slave Jane 
was conveyed to the defendant Turrentine, in trust for the other de- 
fendants who were creditors, it is certain that there was no bill of 
sale, or other instrument, by which she was conveyed to the plaintiff. 
Supposing then, that by mistake, or by the fraud of Schoolfield, the 
debtor, the name of Charlotte was inserted in the bill of sale to the 
plaintiff, the defendants cannot be affected by it. It is not pretended 
that they were parties to any fraud, and it does not appear that they 
had any notice of either fraud or mistake. The plaintiff himself was 
but a creditor, seeking to save his debt by purchasing the slave, 
and therefore has no higher claim to the interference of the (256) 
Court of Equity than the other creditors. The latter fairly and 
honestly obtained the legal estate, and have a right to retain it. “Equi- 
ty never interferes to aid one creditor against another on the ground of 
mistake.” Knight v. Bunn, 42 N.C. 77. And even if the debtor intended 
to defraud the plaintiff, equity will not relieve him at the expense of 
the defendants who are as innocent and meritorious as he. 


Per curiam. 
The bill must be dismissed with costs. 


Cited: Huffman v. Fry, 58 N.C. 416. 


GEORGE W. GLISSON vy. BUCKNER L. HILL anp oTHERs. 


To convert a purchaser who takes a deed absolute on its face into a trustee for 
another, and to convert the conveyance into a mere security for money 
loaned or advanced, it must be alleged and proved that the clause of re- 
demption was omitted by reason of ignorance, mistake, fraud or undue ad- 
vantage, and the intention must be established by facts dehors the deed of 
conveyance, which are inconsistent with an absolute conveyance. 
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Cause removed from the Court of Equity of Duplin County. 

The plaintiff, in 1839, was seized in fee of a tract of land lying in the 
county of Duplin, containing about 460 acres. An execution was 1s- 
sued on a judgment against the plaintiff, and the land was sold by the 
sheriff to the defendant Buckner L. Hill, for the price of $200. Hill 
afterwards sold it to the defendant Smith for $300, and he to the de- 
fendant Herring for $500. 

The plaintiff alleges that shortly before the sale of this property, he 
went to the defendant Hill and “desired him to bid off the land, pay 
off the entire sum claimed by the execution, and hold it until the 
plaintiff could redeem the same.” As a further inducement, he pro- 
posed to the defendant Hill, that he, plaintiff, would secure to him, 
out of the land, a certain debt which a brother of plaintiff owed him 

(Hill) of about $50. These terms, he says, were agreed to by 
(257) the said Hill. He says that the land was worth $1000 or $1200, 

and that it was knocked off to Hill on the first bid, no one bid- 
ding against him, because 1t was understood that he was acting as the 
friend of the plaintiff. He further alleges, that Hill took a deed from 
the sheriff for the land, but that plaintiff, in pursuance of the contract 
to redeem, remained in possession of it for one year after the sale, 
when he, Hill, sold it, at plaintiff's request, to the defendant Geo. 
Smith, who agreed to take it, the more effectually to befriend plaintiff 
than was convenient for the defendant Hill to do, as he wanted his 
money. He says it was expressly agreed that Smith should hold the 
title to the land till plaintiff could find a purchaser, and he was then 
to take back his principal and interest and let it go to such purchaser ; 
that in violation of his agreement, he (Smith) shortly thereafter sold 
the land to the defendant Herring; but neither Hill, nor Smith, in the 
deeds which they made, would warrant the title of the premises. He 
alleges that both Smith and Herring had knowledge of the trust un- 
der which Hill purchased and held the land for the plaintiff, and that 
Herring had knowledge of the trust on which the land was trans- 
ferred to Smith. The prayer is for a re-conveyance and an account; 
also for general relief. 

The defendants severally answered the bill, and each denied that he 
purchased the land in question upon any such trust as is set up by the 
plaintiff. The defendant Hill, in his answer, admits that the request 
was made by the plaintiff for him to buy the land and let plaintiff re- 
deem, and as an inducement for him to do so, he did propose, that on 
redeeming the same, he would pay a certain debt of $50, which he, 
plaintiff, had undertaken before that time to pay for one Dennis Glis- 
son, (plaintiff’s brother) out of certain dues which he had to collect 
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for his brother; but he denies that he acceded to any such propositions. 
He says his main object in making the purchase was to save the debt 
of $50; that after the sale, on being importuned by plaintiff, he told 
him if he could get a purchaser to take the land off his hands, he would 
re-convey and let him have all that might be raised over the 
amount paid by him for the land, and the fifty dollars due on (258) 
account of Dennis Glisson; and further to favor him, he agreed 
that he might remain on the land for an indefinite length of time. He 
did let him remain in possession for a year after the sale, but being 
pressed for the money by the plaintiff in the execution, (who had taken 
his note), and learning from the defendant Smith, that he was about 
to lose by the plaintiff, and was anxious to save himself out of the 
land, he let him have the land at $3800. He says that Glisson was cog- 
nizant of this transfer, and consented to it under the hope, as he said, 
that Smith would give him a chance; but he is not aware of any con- 
tract or agreement of Smith to let plaintiff have the land back on any 
terms. Herring, in his answer sets forth, that these defendants were 
sued in the Court of Equity of Duplin County, by one Enoch Cobb, 
a creditor of the plaintiff, who charged in his bill that this land had 
been fraudulently obtained by defendant Hill, to hinder and delay the 
creditors of Glisson, and to hold it so that he might have the benefit of 
it; also, that the defendants Smith and himself, (Herring,) were parties 
defendant in the same; who were charged to have purchased with no- 
tice. The plaintiff in this suit was also a party defendant in that, and 
in his answer admitted and confessed that he had made the fraudulent 
conveyance as charged. He also stated, that after keeping the land in 
question for about twelve months, claiming and using it as his own, he 
surrendered the possession to Cobb, whose tenant kept it until he was 
turned out by some legal proceeding instituted by the defendant Her- 
ring. The cause was taken to the Supreme Court, and there it was de- 
cided that the plaintiff Cobb had not sustained his bill with proof, and 
it was accordingly dismissed. The full record of that suit is filed as an 
exhibit. On this showing, it is submitted by defendant Herring, wheth- 
er a plaintiff, who thus stands convicted of fraud upon his own ad- 
mission, can be heard to set up the same conveyance as a trust? 
There was replication to the answer and proofs; exhibits were 
also filed; and the cause being set down for hearing, was sent (259) 
to this Court for trial. | 


Reid for plainteff. 
W. A. Wright, W. B. Wright and Husted for defendants. 
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Barris, J. We have had occasion to say in several cases recently, 
that in order to correct a deed which is absolute on its face, and to 
convert it into security for a debt, it must be alleged, and proved, that 
the clause of redemption was omitted by reason of ignorance, mistake, 
fraud or undue advantage; and the intention must be established, by 
proof not merely of declaration, but of facts dehores the deed, inconsis- 
tent with the idea of an absolute purchase. Sowell v. Barrett, 45 N.C. 
50; Brown v. Carson, Ibid 272; 54 N.C. 184; Briggs v. Morris, Ubid 
193; Lamb v. Pigford, Ibid 195; Taylor v. Taylor, Ibid. 246. 

The only circumstances besides the declarations of the defendants, 
relied upon in this case, are, the fact that the plaintiff remained in 
possession for some time after the purchase, and the inadequacy Gt 
the price paid by the defendants. The latter cannot of itself avail much, 
(see Brown v. Carson, ut supra); but in connection with the posses- 
sion retained by the plaintiff, it might have great effect, were not the 
testimony met by proof on the other side which entirely destroys its 
force. Among the exhibits filed in the cause, on the part of the defend- 
ants, is the transcript of the record of a suit in Equity, in which one 
Enoch Cobb was plaintiff, and the present complainant and defendants 
were defendants. In his bill, Cobb charged that the dealings between 
the present plaintiff and the defendant Hill, and subsequently between 
these two and the other defendants, were secret transactions entered 
into for the purpose of defrauding the creditors of the present plaintiff, 
of whom he, Cobb, was one. The present plaintiff, in his answer to that 
bill, admitted the truth of the charge, and stated that after keeping 

the land in question for about twelve months, claiming and 
(260) using it as his own, he surrendered the possession to Cobb, 

whose tenant kept it until he was turned out by some legal pro- 
ceeding instituted by the defendant Herring. Such an admission 1s 
entirely inconsistent with, and disproves, the case sought to be es- 
tablished by the testimony in this cause. The omission to insert the 
clause of redemption, according to the present plaintiff's own acknowl- 
edement made under oath, was not by reason of ignorance, mistake, 
fraud, or any undue advantage taken of him, but was by design to de- 
fraud his creditors. He himself repudiated the possession as held un- 
der the defendants Hill and Smith, by attorning to Cobb, and surrend- 
ering the possession to him. 

The bill must be dismissed; but without costs, as the plaintiff was 
allowed to sue in forma pauperis. 


Per curiam. 
Decree accordingly. 
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MARY B. FOULKES v. JAMES F. FOULKES. 


A legacy is given upon condition that a certain sum of money due the 
legatee, is not collected by him after the testator’s death; the money is, how- 
ever, collected before the testator’s death; the executrix, notwithstanding this, 
assents to the legacy, and gives it over to the legatee; she cannot sustain a 
bill to have the property restored to her, upon the ground, that when she 
assented ito the legacy, she was ignorant that she was herself entitled to a 
life-estate in that property,—no fraud or unfair means to obtain her assent 
being alleged. 


-CausE removed from the Court of Equity of Guilford County. 

Dr. John A. Foulkes made his last will and testament several years 
before his death, which occurred in the year 1853, and appointed the 
plaintiff and another to act as executors, but the former only qualified. 

By the fifth clause of his will, he gives to the plaintiff all his per- 
sonal property, not specifically disposed of, during her life, with 
the power of disposing of one-third part of his personal estate (261) 
(slaves excepted) between his two children. 

The seventh clause of his will is as follows: “I give, devise and be- 
queath to my son, James F. Foulkes, two slaves, Andrew and Milton, 
which are to go into his possession upon his arrival at full age. My 
reason for this gift I wish explained: I do not consider the two slaves 
properly mine. My father wished to give the boy Milton, to my son 
James, but I took the deed in my own name, and his grandfather, 
Patrick gave to him a boy, Jack, which I sold and received the money. 
In place of Jack, I give to James the boy Andrew. But should my son 
make my estate pay on account of the price of Jack, then I direct and 
will that Andrew shall not pass to James, and his part of my estate 
shall answer for the price of Jack.” 

At the time of making this will, James was under age, but became of 
age before his father died, and then received from his father six hun- 
dred dollars, for which he gave the following receipt: 


“Received of my father, John A. Foulkes, six hundred dollars, in 
full payment for a boy Jack, sold by my father; said boy was given 
me by my grandfather, James Patrick, dec’d. 

Signed. JAMES F. FouULKEs. 


Oct. 28, 1852.” 


Notwithstanding this payment and receipt, the executrix, the plain- 
tiff, assented to James’ legacy of the slave Andrew, by hiring him from 
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the said James for a year, and otherwise by treating him as his prop- 
erty. 

The bill alleges that plaintiff made this assent in total ignorance 
of her right; that she did not know she had a right for life in this slave, 
until a short time before the filing of this bill, when she was advised 
by counsel that the receiving the money for Jack deprived defendant 
of his right to Andrew; she made known to the defendant that she 
had received this information, whereupon he got angry, and taking the 
slave away from her, carried him to the town of Fayetteville where he 

lived, and has kept him ever since. She insists that by the 
(262) will of her late husband, the plaintiff is entitled to a life-pro- 

erty in Andrew, or in the money paid for Jack, if the defend- 
ant insists on keeping Andrew, and that the defendant ought to be put 
to his election as to that matter; that her act of hiring the slave An- 
drew, is all the assent she ever gave to the legacy; she admits, however, 
that she intended to assent to it, but says that she was, at that time, 
“wholly ignorant of any interest she had or might have, in law or 
equity, to the boy Andrew,” and fully believed that the defendant 
was entitled to Andrew, notwithstanding he had collected the money 
for Jack. 

The prayer is, that the defendant be compelled to surrender An- 
drew to her, and account for his hire; or that he be compelled to elect 
between the sum of six hundred dollars and the slave; and if he pre- 
fers taking the latter, that then he shall pay the plaintiff the sum of 
$600. 

There is a prayer also for general relief. 7 

The answer of defendant admits the material allegations in the 
bill, but says that his father owed him about $1,500 or $1,600 when 
this sum of $600 was paid; and notwithstanding the receipt which he 
gave, he says it was understood that the balance, which was for in- 
terest, was still to be paid; and that his father told him, shortly before 
his death, that he had made a provision in his will which he thought 
would be satisfactory of that claim. He understood him to refer to 
this bequest of Andrew, and that it was his decided wish that it should 
stand in lieu of the remainder due as interest of the money collected 
for Jack. 

Replication was taken, and the cause set down for hearing on the 
bill, answer, and exhibit filed, and sent to this Court. 


Morehead for plaintrff. 
Fowle for defendant. 
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Pearson, J. The bequest of the slave Andrew to the defendant, 
is subject to an express condition: ‘But should my son make my 
estate pay for the price of Jack, then I direct that Andrew shall 
not pass to James,” (his son.) In other words: the bequest of (263) 
this slave to the defendant, is to be void if he exacts from the 
estate the price of Jack. It is true he did not, in the words of the con- 
dition, exact the price of Jack from the estate of the testator, but he 
exacted it from the testator in his life-time, and, without reference to 
the learning in regard to ademption and satisfaction, or revocation, 
we are strongly inclined to the opinion that this was as much a breach 
of the condition as if he had waited until after the death of the tes- 
tator, and consequently that the bequest was defeated by force of an 
express condition. But however this may be, the plaintiff, by her as- 
sent to the legacy, vested the legal title in the defendant; and the 
question is, does the bill disclose any ground upon which she can ask 
this Court to undo what she has done, so as to relieve her from the 
legal effect of her assent? 

The bill does not allege that she was ignorant of the provisions of 
the will; indeed, being executrix, that allegation was hardly open; 
there is no allegation that she did not know the fact that the testa- 
tor had paid his son the sum of $600 for the price of Jack; nor is 
there an allegation that the defendant practiced any fraud, made any 
misrepresentations, or by artifice took her by surprise, so as to induce 
her to assent to the legacy; on the contrary, the plaintiff’s equity is 
put on the isolated ground, that when she assented to the legacy, “she was 
wholly ignorant of any interest she had, or might have, in law or 
equity, in the boy Andrew.” 

It is settled, that mere ignorance of law, unless there be some fraud 
or circumvention, is not a ground for relief in equity, whereby to set 
aside conveyances or avoid the legal effect of acts which have been 
done. The equity to supply defects in conveyances, the result of igno- 
rance or mistake, so as to give effect to the intention of the parties, 
stands on a different footing; for instance: to remedy a defective exe- 
cution of a power of appointment, or supply the word “heirs,” when 
the intention was to pass a fee simple, or to give effect to the con- 
veyance of a copy-hold estate when there had been no surrender, 
and the like — all stand on the distinction that relief is asked, to (264) 
carry into effect that which the parties intended to do, and not 
undo that which has been done. McKay v. Simpson, 41 N.C. 452; Cur- 
tis v. Perry, 6 Ves. 745; Hart v. Roper, 41 N.C. 349; 1 Story’s Eq. 123; 
Adams’ Eq. 191. 

The defendant alleges a counter equity, on the ground that his 
father did not pay him the interest which had accrued on the price of 
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Jack. There is no proof in regard to it, and it is not involved in the con- 
sideration upon which we think the plaintiff has failed to establish an 
equity. 


Per curiam. 
Bill dismissed with costs. 


Cited: Greene v. Spivey, 286 N.C. 444. 


BURTON HATHAWAY, Apm’z., v. THOMAS H. LEARY, EX’R., AND OTHERS. 


A bequest of slaves and other personal property, to the testator’s wife and 
two children, “to remain in joint stock until my children shall have attain- 
ed the age of twenty-one, then their portion to be set apart to them,” con- 
veys a vested interest to the children, the possession of which, however, is 
to be postponed till their arrival at the age of twenty-one. 

Such an estate is not defeated by the death of one of the children before 21, 
but is recoverable by his personal representative. 


Causr transmitted from the Court of Equity of Chowan County. 

William Bullock died in the County of Chowan, seized and posses- 
sed of a considerable estate, consisting of several tracts of land, slaves, 
and other valuable property, having made and published his last will 
and testament, which was duly proved by his executor, Thomas H. 
Leary, the defendant, who alone qualified, his wife the executrix, 
therein appointed jointly with him, having renounced her right to act. 
In the will of William Bullock is contained the following clause: 


“Tt is my desire that all the real estate I have, shall be sold, (de- 
scribing the tracts). It is my will and desire that all of my 

(265) negroes, and all other property that I may have, after paying 
my just debts, may be held in joint stock by my wife and chil- 

dren; that the negroes be hired out annually, and the hire be appro- 
priated to the support of my wife and children; but it is my express 
will and desire that if the income of my estate should not be sufficient 
for the support and education of my children, that my negroes shall 
not be sold for that purpose, but that my family shall confine their ex- 
penses to their income; but should it be found that the income of my 
estate exceeds the expenses of the family, the surplus will be divided 
among my wife and children, the property herein divised to remain in 
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joint stock until my children shall have attained the age of twenty-one, 
then their portion shall be set apart to them; or in case my wife should 
again get married, then, her portion (a child’s part) to be set off to 
her.” And by a codicil to the will he adds, “It is my will and desire 
that in the event of my son Benjamin’s portion of the income of my 
property should not be sufficient to raise and educate him, that my 
executors raise a sufficient amount to defray the expenses of his edu- 
cation, and that the same be charged to him, and be deducted out of 
his portion of property.” 


The testator left two infant children, Isadora and Benjamin. The 
former intermarried with one Connelly, in Alabama, and died intes- 
tate about two years since, not having arrived at the age of twenty- 
one, and administration was granted on her estate to the plaintiff. The 
widow of the testator having intermarried with one Hardy, and having 
her property settled under an ante-nuptial contract, her share has 
been paid over to her trustee; so she is not interested in this suit. The 
plaintiff claims the share of Isadora as an interest that vested in her 
life-time, and alleges that he has often demanded the same of the de- 
fendant who has failed to pay it, alleging that some doubt exists as to 
the proper construction of the will, and suggesting that, as Isadora did 
not arrive at the age of twenty-one years, the contingency on which 
she was to take having never occurred, the share never vested in her. 
The plaintiff alleges that the slaves of the estate were hired out for 
several years, and that the income from that source far ex- — 
ceeded the expenses of the family; and that besides the slaves (266) 
themselves, there is a considerable sum in the hands of the exe- 
cutor to be divided between the plaintiff, as the representative of Isa- 
dora, and the son, Benjamin, who had arrived at the age of twenty-one 
before the bill was filed. 

The bill prays for an account of the estate of Wm. Bullock, in the 
hands of his executor; that the share of the said Isadora may be as- 
certained and paid to her administrator; also, that commissioners may 
be appointed to divide the slaves, etc. 

The answers of Thos. H. Leary and Benjamin Bullock are filed, ad- 
mitting the allegations of the bill; but the latter contends that Isa- 
dora’s interest under their father’s will, was contingent, and the event 
never. having occurred upon which it was to become absolute, she takes 
nothing further than she has received in the way of support and edu- 
cation. 

The cause was set down for hearing on the bill, answers and ex- 
hibits, and sent to this Court by consent. 
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Heath and Hines for plaintiff. 
Moore and Smith for defendants. 


Batre, J. It has been too long settled to be now questioned, that 
in a bequest like the one before us, the interests of the legatees are 
vested, and if one die before the period of division has arrived, his or 
her share will devolve upon his or her representative. The subject is so 
well and so fully discussed in the cases of Perry v. Rhodes, 6 N.C. 140; 
Clancy v. Dickey, 9 N.C. 497, and Gwyther v. Taylor, 38 N.C. 328, 
referred to by plaintiff’s counsel, that it would be a work of superero- 
gation to make another remark upon it. - 


Per curiam. 
A decree may be drawn in accordance with this opinion. 


(267) 
HENRY 8. LLOYD v. SAMUEL C. WHEATLY. 


A specific performance will not be decreed in a Court of Equity, as a matter 
of course: where, therefore, a contract appears to be unfair, greatly un- 
equal, and oppressive on the side of the defendant, the Court will withhold 
its aid, and leave the plaintiff to such remedy as he may have in a Court of 
Law. 


Cause removed from the Court of Equity of Martin County. 

The defendant had the older grant for a tract of land designated in 
the accompanying diagram as 1, 2, 8, 9, 12, 13, then along a natural 
boundary to the beginning, and had had, by himself and those under 
whom he claimed, a continued possession and cultivation of a part of 
it, ever since a few years after the date of his grant, which was in 1752. 
The plaintiff had a younger grant for the land described by the lines 
8, 6, B, C, D, E, F, K, H, I, J, L, to the beginning; a part of which 
lapped over upon the older grant of the defendant, as will be seen by 
the diagram. The plaintiff had brought an action of trespass against 
the defendant, which was still pending, and was proceeding to proces- 
sion the land, and while running upon a portion of the defendant’s 
cultivated lands, with his surveyor and a party of his friends, came to 
a compromise with the defendant, which was reduced to writing, and 
is in these words: 
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“We, Samuel C. Wheatly, and H. 8S. Lloyd, agree in the presence of 
Thos. R. Coffield and W. R. Hyman, that a cypress and maple in 
Beaver-dam slough shall be our corner in the William Slade grant, and 
then our line shall proceed up along the various courses of the said 
Beaver-dam slough, as far as the said Wheaitly’s lands extend; and it is 
further understood and agreed, that the said Samuel C. Wheatley is to 
pay said H. 8. Lloyd a fair and reasonable price for all the land on 
the south side of the Beaver-dam slough, covered by the William Slade 
patent or grant. Done this 4th day of December, 1850. Witness our 
hands and seals.” 


Henry 8. Luoyp, [ seal. | 


SAMUEL C. WHEATLY,  [seal.| 


Teste, W. R. Hyman. 


The cypress and maple corner is at b, in the diagram, and (268) 
the Beaver-dam slough is marked by the letters a, a, a, a, a. 
It appears from the plat of the survey filed by the parties, that the 
lines of the William Slade survey, 6, B, C, D, E, F, K, H, 8, 6, and fall- 
ing within the plaintiff’s land, include 129 acres, 107 of which included 
by lines 8, 6, B, C, a, a, a, a, a, 9, 8, are given to plaintiff by this com- 
promise, and 22 acres included by the lines H, K, F, E, a, a, H, allowed 
to the defendant, for which he is to pay a “‘fair and reasonable price.” 
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The bill is filed to compel a specific performance of this contract, by 
the defendant’s making title according to the designated line, and by © 
surrendering possession of the 107 acres to the plaintiff. 


(269) The defendant in his answer says, that although he did sign 

the contract set forth in the plaintiff’s bill, yet, he did so 
through the misrepresentations, fraud, and overreaching of the plain- 
tiff and others with whom he was combined; that he was acting under 
a mistake of his rights, brought about by the devices of the plaintiff 
and his co-adjutors, and under alarm at the idea of losing much of his 
most valuable land. He says, that although he did not know exactly 
where his lines ran, yet, he had long believed that they were about 
where they are now ascertained to be, and that they took in the 
whole of the lap as exhibited in the diagram; but that very shortly 
before this contract was made, plaintiff came upon his land under the 
actual or pretended authority of the law, with his surveyor, one W. R. 
Hyman, and commenced, as they said, processing his (defendant’s) 
land, and the second and third lines they ran, were from 2 to 20, and 
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from 20 to 21, and he was assured by the surveyor that that was the 
only way they could be lawfully run. He says, he supposed these per- 
sons knew, and were acting honestly, and it was from these feelings 
and considerations, as well as from the terror of the law-suit pending 
against him, that he consented to make the Beaver-dam slough the 
line between them. He says further, that he has found out that both 
plaintiff and Hyman knew well that this was not the true way to run 
the line, and that plaintiff had been told by both Hyman and another 
surveyor, by the name of Phelps, that the line was to run along the 
river from 1 to 2, then to 8, then to 9, and then to 12. He insists that 
he has proved by abundant evidence, documentary as well as oral, 
that such is the way in which the lines should run; and that, therefore, 
this compromise is unreasonable, unfair, and oppressive. 

Replication was made to the answer, and much evidence taken in 
the cause; and it being set down for hearing upon the bill, answer, ex- 
hibits, proofs, and former orders, was sent to this Court for trial. 


Moore for plaintiff. 
Rodman for defendant. 


BattuE, J. The equity for a specific performance of a con- (270) 
tract, requires that the contract shall have been made for val- 
uable consideration, and that its enforcement in specie be practicable 
and necessary. Adams’ Eq. 77. It is not a matter of course, but rests in 
the sound discretion of the Court, and it may be refused when cir- 
cumstances render it inequitable or improper. In order to be thus en- 
forced, the agreement must be certain, fair, and just in all its parts. 
Leigh v. Crump, 36 N.C. 299. Even the mere fact that the contract is 
a hard one and would press heavily on the defendant, will induce the 
Court to withhold its aid, and leave the plaintiff to his remedy at law. 
King v. Hamilton, 4 Peters’ Rep. 311; Talbot v. Ford, 13 Simon’s Rep. 
173; Adams’ Eq. 84; 1 Story’s Eq. Jur. secs. 182, 134, 161. 

The application of these principles is decisive against the claim of 
the plaintiff, in the present case. We say nothing of the uncertainty of 
the contract. We do not declare that it was obtained from the defend- 
ant by fraud, though we do believe that he entered into it under cir- 
cumstances of surprise and alarm at finding the plaintiff with a sur- 
veying party in the midst of his cultivated field. But a contract more 
unequal between the two parties, and more oppressive upon one of 
them, it would be difficult to imagine. The testimony of the surveyors, 
taken in connection with the plat and the accompanying documents, 
shows clearly that all the land to be affected by the alleged compro- 
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mise, belonged to the defendant. A part of that the contract requires 
him to convey to the plaintiff, and permits him to retain the residue, 
upon paying a fair price for it. And what is he to get in return? Noth- 
ing, that we can discover, unless it be an engagement on the part of the 
plaintiff not to sue him for his own land. It is no part of our duty to en- 
courage law-suits, or to prevent their adjustment when commenced ; 
but we think we can safely say, that the plaintiff has attempted to 
make the defendant pay rather too dearly to keep out of one. The 
agreement is not, in our opinion, “certain, fair and just in all its 
(271) parts,” and we cannot, therefore, decree its enforcement in this 
Court. 


Per curiam. 
The bill is dismissed with costs. 


Cited: Mayer v. Adrian, T7 N.C. 94; Love v. Welch, 97 N.C. 206; 
Ramsay v. Gheen, 99 N.C. 218; Whitted v. Fuquay, 127 N.C. 69; 
Rudisill v. Whiteman, 146 N.C. 411. a | 


BRYAN GRIMES. rx’r., v. JAMES BH. HOYT. 


A Court of Equity will not interfere to rescind an executed contract, upon 
the ground that it is illegal and against the policy of the State, where the 
parties are in pari delicto; the maxim in such case being melior est conditio 
defendentis, (with the exception of cases under statutes to protect the citi- 
zens of the State against oppression; as for instance, usury) : 


A bill, therefore, alleging that the owner of a slave conveyed him by a deed 
absolute on its face, upon a secret trust that the slave should go at large, 
and act as a free-man without leaving the State, and asking the rescission of 
the contract and the restoration of the slave, with an account, etc., will not 
be entertained. 


Cause removed into this Court from the Court of Equity of Beaufort 
County. | 

In 1845, the Rev. Mr. Singletary conveyed to the defendant, by an 
absolute bill of sale, a slave by the name of Guilford, reciting therein 
as a consideration, the receipt of $850, with a general warranty of 
title. The defendant did not pay this sum in money, but in lieu thereof, 
gave to Mr. Singletary five several sealed notes for $171.62, payable on 
credits of one, two, three, four, and five years, with a provision in each 
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of said notes, that if the said negro should die, or become permanently 
disabled before such note became due payment was only to be made, 
pro rata, up to the time of such event. Mr. Singletary died in less 
than a year thereafter, having made his last will and testament, where- 
in the plaintiff Bryan Grimes, was appointed his executor. The plain- 
tiff proved the will, and qualified as executor. 

The bill alleges that plaintiff’s testator, being about to remove from 
the County of Beaufort where he then resided, and being much at- 
tached to the slave Guilford, who was an excellent servant in all 
respects, for the purpose of enabling him to remain in Beaufort (272) 
county, where his wife and children lived, and for the purpose of 
enabling him to purchase himself and be free without leaving the 
State, with the concurrence of the slave Guilford, and in pursuance of 
a promise made him, entered into an agreement with the defendant, 
that he (defendant) “was to have for his own use all the annual pro- 
fits of the labor of the said slave for five years, and at the end of that 
time he (Guilford) was either to remain nominally the slave of the defen- 
dant, being permitted to have the use of his time and to go at large as 
a free-man, cr defendant was to convey him to his (Guilford’s) wife, 
who was a free woman of color, (at the option of the slave,) for the 
same purpose; the intention being substantially to emancipate him 
without his leaving the State. The bill alleges that Guilford was worth 
a great deal more than $850; and that the object of giving this bill of 
sale, was to disguise the transaction and evade the laws of the State 
in relation to the emancipation of slaves. The bill further alleges, that 
the defendant, having received the profits of the labor of Guilford, who 
is a carpenter, for five years, by which he has realised $250 a year, or 
in the whole, $1200, has permitted the said Guilford ever since, and 
still permits him, to go at large as a free man, and now only holds him 
in nominal servitude. Nevertheless, he alleges that the defendant has 
offered to sell the said slave for the sum of $650, with an understanding 
and agreement, that when the purchaser shall have received that sum, 
($650), the slave is to go at large, and enjoy his freedom as he is now 
doing. The bill further alleges, that some small payments have been 
made on the notes taken from the defendant, but the same have been 
renewed by the substitution of two other notes amounting to about 
$683, which have been on interest for six or eight years. 

The plaintiff averring that the said sale to the defendant was merely 
colorable, and against the policy of the State, offers to surrender the 
notes now held on the defendant, and the money paid him on the same 
account; and he prays that the bill of sale may be declared void, 
and be surrendered for cancellation; and that the defendant ac- (273) 
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count with him for the hire of the slave since he went into the de- 
fendant’s possession. 

The answer of the defendant denies that he made any such contract 
or agreement with the plaintiff’s testator; but says after the trade with 
Mr. Singletary, which was bona fide, as evidenced in the bill of sale 
and the notes, and not upon any illegal trust or understanding, as is 
pretended by the plaintiff, and after this transfer to him, it is true, he 
did agree with the slave Guilford himself, that if he would serve him 
for five years, and would make, by working at his trade, the sum of 
$1250, that is, $250 per year, for that time, that he would liberate him; 
but denies that this emancipation was to be done in any other mode 
than that permitted by the law of the State. 

There was replication to the answer, and the cause set for hearing 
upon the bill and answer. 


Rodman and Donnell for the plaintrff. 
Sparrow for the defendant. | 


Nasu, C.J. The bill is filed to rescind a contract. It states that the 
testator, Mr. Singletary, who was the owner of a slave by the name of 
Guilford, to whom he was much attached, and being about to remove 
out of the county of Beaufort, where he then resided, “agreed with said 
slave, to convey him to any person whom the said slave should select, 
who would agree to pay said Singletary, a certain sum in annual pay- 
ments, for a certain time, out of the profits of the labor of the said 
slave; and after the expiration of that time, to permit the said slave 
to go at large, and act as a free-man, and who should, nominally only, 
be his master. This arrangement was considered by the said Singletary 
as an act of bounty to the said slave, and the object was to emancipate 
him, etc., and still leave him to reside in the State.” The bill states 

that a contract was made between plaintiff’s testator and the 
(274) defendant, to carry out this intention. Hoyt gave to the testa- 

tor his bonds for the stipulated price, to wit: $850, divided into 
five annual payments, and the latter conveyed the slave to the former 
by a deed, absolute on its face. 

The answer denies that the contract was such as is set forth in the 
bill, but claims Guilford by an absolute purchase. The answer, how- 
ever, contains statements which strongly corroborate the allegations in 
the bill, and are inconsistent with any other. The enquiry is, does the 
bill state such a case as authorises the interference of a Court of 
Equity? We think it does not. The object of the testator was a benev- 
olent one; but the mode resorted to, is contrary to the well-known 
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policy of the State. There are three ways in which slaves can be eman- 
cipated, viz: by the judgment of a Court of record, Rev. Stat. ch. 111, 
sec. 57; or by the owner taking, or sending them out of this, to a free 
State; or by the Legislature. In neither of the two first cases can the 
slaves remain in the State, and only by a legislative act can that privi- 
lege be obtained. It is in direct violation of the policy of the State, to 
suffer a slave, upon his emancipation, to remain in the State; and this 
Court, in various cases, have declared that secret trusts, such as the 
bill sets forth, are null and void. See Thompson v. Newlin, 38 N.C. 
338; Huckaby v. Jones, 9 N.C. 120; Stevens v. Ely, 16 N.C. 493; Lem- 
mond v. Peoples, 41 N.C. 137. These cases establish the general princi- 
ple, that a secret trust for the emancipation of a slave, whether by 
voluntary deed or will, is void, and a trust results in the latter case 
to the next of kin of the testator, and in the others, to the grantors. 
Those cases, however, do not control this; in each of them the con- 
veyance was a voluntary donation. Here, it is a conveyance upon a full 
and valuable consideration, to wit, $850, for a slave forty-five years old. 
Huckaby’s case was under a will, in which the Court say, the legatees 
to whom the property was willed, were trustees only, and the purpose 
of the trust, the emancipation of the slaves. This was an illegal trust, 
as the slaves were to remain in the State, and the legacy, a mere dona- 
tion. In Ely’s case the conveyance of the slaves was a donation, 

two slaves being conveyed for £5. The trust was expressed (275) 
upon the face of the deed, and for a quasi emancipation. The 

trust in the case of Peoples also arose under a voluntary conveyance 
for the same secret purpose. The error of the parties consisted in not 
attending to the difference between a secret trust, of the nature we are 
discussing, accompanying a voluntary conveyance where the trustee 
has no interest in the slaves conveyed, and one where the conveyance 
is for a valuable consideration, conferring an interest in the trustee. 
In the latter case, where the object and purpose is to secure to the 
slave, what is termed a quast emancipation, the parties are in pari 
delicto, and Equity stands neuter between them; it being a maxim of 
equity, in part delicto, potior est conditio defendentis. Equity will 
lend its aid, neither to enforce, nor to cancel, the contract, but leave 
the parties to contest their legal rights, if any they have, in a Court 
of Law. It is a maxim of law, ex turpi causa nom oritur actio; if, 
therefore, a contract be made, so tainted, while it remains executory, 
Equity will not interfere where its invalidity appears upon its face; 
because a court of law is competent to take notice of it; but if its inva- 
lidity does not so appear, it will give relief. But the Court will not inter- 
fere to rescind, where the contract is executed by reason of the maxim in 
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pari delicto, etc. Here, the contract was executed; the testator had 
conveyed the slave Guilford to the defendant, Hoyt, who took posses- 
sion of him and executed his bonds for the price agreed on. This rule, 
however, does not apply to contracts made in violation of a statute to 
protect the citizen from oppression, and the oppressed party is asking 
relief, as in the case of usury; for, in such a case, though the complain- 
ant has joined in violating the law, he is not considered in part delicto. 
Adams’ Eq. 349; 2 Story’s Eq. sec. 700; 1 Story’s Eq. sec. 298. 
A contract made in violation of the public policy is considered a 
constructive fraud, as not originating in any actual or positive evil 
design. 1 Story 258. It is not intended to cast upon the parties the 
(276) slightest charge of any moral delinquency. The vendor here was 
actuated by a pure and benevolent motive; he resorted to a mode 
not sanctioned by the law. In the language of Judge Henderson in 
Ely’s case, “the act is forbidden only by the stern policy of the State, 
necessary to support our institutions in regard to slaves; but there is 
nothing malum in se in the act.” 
The Court cannot grant the relief asked, and the bill is dismissed. 


Per curiam. 
Decree accordingly. 


Cited: Taylor v. McMillan 123 N.C. 393; McNeill v. R. B., 185 N.C. 
734, 


W. F. BROOKSHIRE anp oTrHeErRS v. A. H. DUBOSE AND OTHERS. 


It is a general doctrine of the common law recognized in this State, that 
no suit can be brought, or maintained, by any executor, or administrator, or 
against any executor, or administrator, in his official capacity, in the Courts 
of any other country or State, except that from which he derives his au- 
thority to act, in virtue of the probate and letters testamentary, or the let- 
ers of administration there granted to him. 


This principle is not varied by the fact that a part of the assets of an estate 
have been recovered by an administrator appointed in another State, suing 
in his individual capacity in a Court in this State upon promises made him 
by the defendant, and by such defendant seeking to enjoin the judgment. 


Appray from an interlocutory decree of the Court of Equity of Ran- 
dolph County, at its last Fall Term, his Honor, Judge CALDWELL, pre- 
siding. 
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The facts of this case are set forth in the opinion of the Court. 
Gilmer and Miller for plaintiffs. 


Bryan, for defendants, agreed as follows: What Equity has the 
plaintiff to retain the amount received, or to a set off against it? 

The money was the individual property of Dubose; the negro which 
he had bought of Newby, (by his agent Brookshire, the plain- 
tiff,) had been recovered from him, and this was the considera- (277) 
tion money he had paid, to which he was entitled upon every prin- 
ciple of equity and good faith; this money was in the hands of plaintiff, 
and he had received it as the agent of Dubose. 

The plaintiff claimed that he was entitled to the balance of a dis- 
tributive share in the hands of defendant, as administrator of William 
Brookshire. The defendant, if liable on this ground, is only lable as 
administrator, and his assets can only be administered according to 
the laws of Alabama; this involves the rights of creditors and the 
question of assets, priorities, etc. which can only be adjusted by the 
local law. Next of kin can only claim according to the lex loci. 

No suit can be brought to charge defendant as administrator in the 
Courts of any country except that from which he derives his authority to 
act. Story’s Con. Laws, sec. 513, et seq. | 

Plaintiff is bound to establish his claim judicially in the first place. 
1 Paige 622; Sellers v. Bryan, 17 N.C. 361. | 

To authorize a set off in Equity as well as at law (the debt being 
ascertained) there must be mutuality—mutual debts and mutual cred- 
its. 2 Story’s Eq. sec. 1486; 21 Eng. L. and E. 546; 23 do. 457; 5 Ma- 
son 201; Bunting v. Ricks, 22 N.C. 130. 

If available, it was as much available at Law as in Equity. 


BatruE, J. This case comes before us upon an appeal from an in- 
terlocutory order dissolving an injunction which had been granted up- 
on the filing of the bill. The only facts necessary to be stated are as 
follows: William Brookshire died intestate, in Clarke County, Ala- 
bama, in the year 1842, and letters of administration were granted to 
the defendant, Abel H. Dubose, by the Probate Court of that County. 
The intestate left no wife or issue, and the plaintiffs and defendants, 
other than the administrator, are his next of kin, and as such, entitled, 
under the laws of Alabama, to a distribution of his estate. In 
the later part of the year 1844, the plaintiff, Willie F. Brook- (278) 
shire, went to the State of Alabama with powers of attorney 
from the other next of kin, to demand a settlement with the defendant, 
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Dubose, as administrator, and to receive from him the shares of the 
intestate’s estate, to which he and they were entitled. While there, he 
was induced, as he states, by the fraudulent representations of the 
administrator, to receive for himself and his principals, much less 
than was really due to him and them, thus leaving, upon a full and fair 
settlement, a large balance still due to each of them. The bill then 
states that the plaintiff, Willie F. Brookshire, “received for Thomas 
Newby and wife $400, and brought the same with him to Randolph 
County, North Carolina, where he resided; the said Newby and wite 
residing in Indiana; that the said Newby and wife having peculiar 
notions on the subject of slavery, became desirous to get one of the 
slaves belonging to the estate, for the purpose of emancipating him, 
and caused suit to be brought against the said Dubose in Alabama, 
for the slave allotted to them, and recovered him; that fearing the re- 
ceipt of the $400, in the hands of the said Willie, might affect them 
in their suit for the slave, they refused to take the money, or any part 
of it, but permitted it to remain in his hands; but, that after they suc-. 
ceeded in their suit, they demanded the said money of the said Willie, 
as being a part of their share of the estate of William Brookshire, over 
and above the negro which they had recovered. That the defendant, 
Dubose, forbade him, the said Willie, to pay the money to Newby and 
wife, and brought suit for the same in Randolph Superior Court of law, 
and recovered a judgment for it at the Fall Term, 1853, upon proof of 
the oral and written declarations of the said Willie, that Newby and 
wife had refused to receive the said money, and that he was willing to 
repay it to the said Dubose.” The prayer of the bill was for an account 
and settlement, and until that could be had, for an injunction against 
the judgment at law. Upon the coming in of the answer of the defend- 
ant, Dubose, the facts stated in which, it is unnecessary to set forth, 

further than that it denied that any thing was due the plaintifis, 
(279) and insisted that the estate of the intestate had been fully settled, 

and a decree to that effect entered in the Probate Court in Ala- 
bama—the injunction was dissolved, and from the interlocutory order, 
the plaintiff, Willie F. Brookshire, appealed. 

We are clearly satisfied that the bill cannot be sustained at all, and 
the order dissolving the injunction was therefore proper. Mr. Justice 
Story, in his admirable work on the conflict of laws, in discussing the 
subject of a suit by or against a foreign executor or administrator, 
says, “It has hence become a general doctrine of the common law, recog- 
nized both in England and America, that no suit can be brought or 
maintained by any executor or administrator, or against any executor 
or administrator in his official capacity, in the Courts of any other 
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country, except that from which he derives his authority to act, in 
virtue of the probate and letters testamentary, or the letters of ad- 
ministration there granted to him. But if he desires to maintain any 
suit in any foreign country, he must obtain new letters of administra- 
tion, and give new security according to the general rules of law pre- 
scribed in that country, before the suit is brought. So, on the other 
hand, if a creditor wishes a suit to be brought in any foreign country, 
in order to reach the effects of a deceased testator or intestate, situated 
therein, it will be necessary that letters of administration should be 
there taken out, in due form, according to the local law, before the 
suit can be maintained; for the executor or administrator appointed 
in another country, is not suable there, and has no positive right to, 
or authority over, those assets; neither is he responsible therefor.” 
Story’s Con. of Laws, 3rd Ed. sec. 513. For this the learned author 
cites many cases, the authority of which, as establishing the general 
rule, the plaintiff’s counsel does not dispute. But he contends that the 
present case is an exception, for the reason, that the administrator 
came into this State, and instituted a suit in one of our Courts for the 
collection of a part of the assets. This, he says, has conferred upon our 
Courts a jurisdiction to call upon the administrator for a full account 
and settlement of the whole estate of his intestate. The reply 1s 
obvious and conclusive. The administrator sued, and could sue, (280) 
here, only in his individual, and not in his representative capac- 

ity. The defendant in the suit at law held money in his hands, which, 
after the refusal of Newby and wife to receive it, he declared to belong 
to the plaintiff in that suit, and expressed his willingness to repay it. 
Having received the money in Alabama, from the administrator, for 
another person, without sufficient authority, as it appeared, to do so, 
he was bound in conscience as well as by law, to return it to him; and 
it would be conceding rather too much to him, that his breach of good 
faith, which compeled the administrator to sue him in his individual 
capacity, could give him the right to drag the administrator from his 
own Courts into ours, for the purpose of compelling him to render a 
full account of his administration in our Courts. Thinking, as we do, 
that our Courts have no jurisdiction to entertain the bill, we direct 
the interlocutory order to be affirmed with costs, without adverting to 
any other question discussed by the counsel. 


Per curiam. 
Decree accordingly. 


234 IN THE SUPREME COURT. | [55 


i 
| BRAME vU. BRAME. 
a 
OLIVER BRAME AND oTHERS v. ANDERSON F. BRAMHE. 


Where one is entitled to a contingent interest in two slaves, under a deed, 
and afterwards the same grantor makes another deed, conveying the same 
slaves and much other property in trust for the prior grantee and others, 
giving an indefeasible interest in the whole to each one, and such prior grantee 
acts as trustee, sells all the other property but the two slaves, distributes 
the proceeds, and takes his share of them, it was Held that he was to be 
considered as having abandoned his claims under the former deed, and, 
therefore, that the two slaves must be sold under the second deed, and dis- 
tributed as the other property had been. 


AppraL from a decree made by his Honor, Judge CALDWELL, in the 
Court of Equity of Warren County, at its Fall Term, 1859. 
(281) William Brame, the father of the plaintiffs and the defendant, 
in August, 1826, executed the following deed, viz: 


“Know all men by these presents, that I, William Brame, of the 
County of Warren, and State of North Carolina, for the good will, 
love and affection which I have and bear to my wife, Nancy Brame, 
and my children, Anderson F. Brame, Henry Brame, James Brame, 
- Oliver Brame, Susan Brame, Sally Brame, William Brame, Anne 
Brame, and Marcus Brame, and for the further consideration of one 
dollar to him in hand paid by the said Anderson F. Brame and Henry 
Brame, trustees by me appointed, the receipt whereof I do hereby 
acknowledge, have bargained and sold to the said Anderson F. Brame 
and Henry Brame, their heirs, executors and assigns, the following 
negro slaves, to wit, Tab, Will, Milly, Henderson, young Tab, John 
Silva and Peter, with the further increase of the said female slaves 
to them,” etc., with a clause of warranty. “In trust, nevertheless, first: 
the aforesaid trustees are to permit my wife Nancy to use and enjoy 
the profits of the said slaves for her support, and the support and mainte- 
nance of my three daughters, Susan, Sally and Anne, for and during 
the natural life of my said wife Nancy; and after her death, the said 
trustees are to distribute the aforesaid negro slaves, and the future 
inerease of the females thereof, as follows: to each of my children be- 
fore mentioned, equally, share and share alike; and for the purpose of 
making this distribution, as the said Anderson and Henry will be in- 
terested, my friend, Henry Fitts, shall appoint three persons to divide 
the said negroes, and that division shall be good. The part shall be 
divided to my son Oliver Brame, he is not to take, but his part is to be 
retained and taken into possession by the said Anderson F. Brame and 
Henry Brame, (in trust for the support of Oliver, during his life,) and 
after the death of said Oliver, what remains in the hands of the trustees 
is to be equally divided amongst the rest of the children. 
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“Two of the above conveyed negroes, John and Silva, are now in the 
possession of Anderson F. Brame, which negroes, said Anderson 
is to keep possession of until the death of my said wife, Nancy, (282) 
and myself.” 

In March, 1821, the donor had made to Anderson F. Brame, a deed 
for a tract of land containing 210 acres, reciting a consideration of 
$900 as well as natural love and affection, (describing it,) the haben- 
dum of which is as follows: “to have and to hold the said tract or 
parcel of land, with the appurtenances thereunto belonging, unto the 
said Anderson, his heirs and assigns, to the proper use and behoof of 
him, the said Anderson, his heirs and assigns forever, from and after 
the death of the said William, and Nancy Brame, his wife,” with a 
clause of general warranty superadded. The deed then proceeds: “And 
the said William doth further convenant and agree with the said 
Anderson, that for and in consideration of the said Anderson’s permitting 
him, the said William, to have, hold, and enjoy the premises herein con- 
tained, for and during the natural life of the said William, and Nancy, 
his wife, that the said Anderson, or his assigns, shall have, hold, and enjoy, 
during the natural life of him, the said Anderson, a certain tract or par- 
cel of land adjoining the above, [describing it,] containing 8714 acres, 
more or less, together with two negroes, to wit, John, a negro boy, and 
Silva, a negro woman, upon condition nevertheless, that if at any time 
hereafter, the said William should be disposed to relinquish and quit claim 
to the said Anderson, of all the interest reserved to him, the said William, 
in the two hundred and ten acres above mentioned, then the interest and 
estate of the said Anderson in the 8714 acres above mentioned, and the 
two negroes, viz., John and Silva, to cease, and the property to return to 
the said William.” 

Nancy, the wife of the grantor, died in the month of July, 1846, and 
William, the grantor died in the year 1850. In the winter following 
the death of Mrs. Brame, by consent of all the parties, all the said 
slaves, except John and Silva, were sold by the trustees, and the pro- 
ceeds distributed among the children of William Brame, as above 
enumerated, except the share of Marcus, who had died intestate before 
that time, and his share was retained by Anderson, one of the 
trustees. The plaintiffs and defendant are his next of kin. At (283) 
the time of the sale of the slaves, John and Silva were not sold, 
owing to some opposition by the defendant Anderson F. Brame. About 
six months after the death of Mr. Brame, the woman Silva died. Silva 
had remained in the possession of the defendant Anderson, up to the 
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time of her death, and John hag remained in his possession up to the 
present time, used and claimed by him. The bill was filed on 26th 
September, 1854. | 

The plaintiffs allege that the slave John has been profitable, and 
made large gains for the defendant; that shortly before this suit was 
brought, they called upon him to make sale of the slave John, and 
distribute the proceeds according to the deed in trust; but he has re- 
fused to do so, claiming him as his own. The prayer of the bill is for an 
account of the hires of John and Silva, and also for the value of Silva, 
whom he ought to have sold before the time of her death; that John 
be surrendered, to be sold, and the proceeds divided according to the 
deed of 1826, and for general relief. 

The answer of the defendant set up the deed of 1821, and also in- 
sists upon the statute of limitations. 

Plaintiffs, anticipating the first ground of defense, urged in their 
bill, that the defendant, having acted as trustee under the deed of 
1826, by selling the property and distributing the proceeds according 
to the provisions of that deed, and having also himself, taken a benefit 
under it, is estopped from setting up the former inconsistent deed of 
1821. 

There was replication to the answer. 

The cause was set for hearing on the bill, answer, former orders and 
exhibits; and coming on to be heard, his Honor declared his opinion 
to be in favor of the plaintiffs, and decreed accordingly. From which 
judgment defendant appealed. 


Moore and Eaton for plaintiffs. 
Miller for defendant. 


Pearson, J. By the deed of 1826, sundry slaves, includ- 
(284) ing John and Silva, were conveyed to the defendant, in trust, 
to divide them among the children of the donor, after the 
death of his wife, with an express reservation of the use of the slaves 
John and Silva to the defendant, during the life of the donor and his 
wife. The defendant was a party to this deed, acted under it as trus- 
tee, sold all the slaves, except John and Silva, in pursuance of its pro- 
visions, and divided the proceeds of the sale among the children of the 
donor, retaining a share, (he being one of the children). 

Now, apart from the doctrine of election, upon which there is much 
learning, and according to which, if a testator, or donor, give to A, 
the property of B, and give to B, other property of the testator or 
donor, the later is not allowed to claim the bounty of the testator, or 
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donor, and also to set up claim to his own property, whereby to dis- 
appoint the bounty intended for A, the idea that the defendant can, 
aiter acting under, and taking benefit from, the deed of 1826, be al- 
lowed to set up claim to the two slaves, John and Silva, under the 
deed of 1821, shocks all notions of common honesty, and, as is said 
in Sasser v. Jones, 88 N.C. 19, amounts to a gross, and palpable fraud. 

We are not, however, driven, as in Sasser v. Jones, to the necessity 
of imputing to the defendant actual fraud, and prefer to reconcile the 
matter in this way; 1. e., the reservation to the defendant, in the deed 
of 1826, of an estate for the life of the donor and his wife, was ac- 
cepted, and considered by the defendant, together with his share in the 
division under that deed, as a fair equivalent for the estate during his 
own life, to which he was entitled under the deed of 1821, but which 
was subject to a condition. In other words; he was willing, and did 
surrender an estate for his own life, which was subject to a condition, 
in consideration of an absolute estate for the lives of his parents, or 
the longest liver, in addition to a child’s part in the entire fund. This 
makes the whole matter work together; leaves no reflection upon the 
honesty of the parties and carries the intention into effect. 

It is familiar doctrine, if one stand by and see another buy 
property to which he has a claim, and pay a fair price for it, (285) 
he shall not afterwards be allowed to dispute the title, because 
he cannot do so without being guilty of a fraud. Our case is stronger 
than that; for the defendant is a party to the deed; acts under it as 
trustee, and receives a part of the fund. We are satisfied, therefore, 
that the deed of 1826, by the understanding of the parties, supersedes 
the deed of 1821; and that the estate for his own life, subject to a con- 
dition, was surrendered, or exchanged, by the defendant, for an estate 
for the life of his father and mother, or of the longest liver, in consid- 
eration of his being allowed to take a full share as one of the children. 
As the defendant was entitled to Silva and John, until the death of 
both his father and mother, the fact that they were not sold at the 
death of the mother, when the other slaves were sold, is fully accounted 
for, and puts the idea of an adverse claim, so as to bring into operation 
the statute of limitations, out of the question; and as Silva died so 
soon after the death of the donor, we think the defendant was not 
guilty of laches, so as to charge him with her value. 

In short, we concur with his Honor in the view taken by him in re- 
gard to the whole case, and the decree must be in all respects affirmed. 


Per curiam. 
Decree accordingly. 
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JOSEPH PATTON v. ROBERT THOMPSON. 


Where a trustee buys at his own sale, even though he may give a fair price, 
the cestui que trust has his election to treat the sale as a nullity, not because 
there is, but because there may be fraud. Therefore: 

A guardian who petitions for the sale of his ward’s estate, gets an order of 
sale, acts as the agent of the clerk and master in making it, cries the sale, 
takes the bonds, and gives the information to the clerk and master, on 
which the report is made and the sale confirmed, will not be allowed to 
hold the land of his ward, purchased by another for him at such a sale. 


Causs removed from the Court of Equity of Alamance. 
(286) The bill was filed to compel the defendant to bring in a 
deed for cancellation, and for an account of the rents, etc. 

Joseph Patton was a lunatic, to whom the defendant was guardian; 
he had a few articles of personal property of small value, and a tract 
of land containing sixty acres, worth between five hundred and a thou- 
sand dollars, and no other means of subsistence. In 1848, the guardian 
filed a petition in the Court of Equity of Orange, (then having juris- 
diction), stating that the proceeds of the land and other property were 
insufficient to support the ward, and that it was necessary to sell the 
land; whereupon, that Court made a decree that the sale should be 
made, and appointed the clerk and master of that Court to make it, 
on a credit of six and twelve months. The master advertised the land, 
and sold the same to one John Stewart, for $499, the defendant acting 
as his agent in crying the sale at auction, and in taking the bonds. 
Upon the coming in of the master’s report, opposition to the confirma- 
tion of the sale was made, and it was continued for one term. After- 
wards, it was confirmed, and in the mean time the new county of Ala- 
mance having been laid off, and having taken jurisdiction of the 
matter, the sale was, in that Court, ordered to be confirmed. At the 
Spring Term, 1850, of the Court of Equity of Alamance, an order was 
made “that the master transfer to Robert Thompson, the guardian, 
the bonds for which the land was sold, to be applied by the said guard- 
ian to the use of his ward; and that the master of this Court make title 
to the purchaser.” The bonds were accordingly delivered to the de- 
fendant; and in June, 1850, the clerk and master of that Court made a 
deed for the premises, to the purchaser, John Stewart. On the 20th 
September following, Stewart conveyed the same land to the defend- 
ant, for the consideration of $666, as expressed in the deed. No money 
was paid by Stewart on obtaining the deed, nor did defendant advance 
any thing to Stewart for his bargain; but the consideration on which 
Stewart conveyed to defendant, was a surrender of his (Stewart’s) 
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bonds by the defendant. The clerk and master delivered the deed for 
the purchaser, to the defendant, at the same time he delivered 
him the bonds under the order of the Court. (287) 

The plaintiff alleged in his bill, that this sale of the ward’s 
land was unnecessary; that divers of his friends had proffered to take 
the lunatic and land, and support him off of it; that defendant acted as 
agent to sell the land, and that in appointing a day of sale, he selected 
one on which there was a large gathering in the neighborhood, and 
most of the persons who might compete for the land were gone there. 
He alleges that the defendant did not advertise; that he did not 
state the full number of acres in the tract; and that he spoke doubting- 
ly of the title; that he acted as crier of the sale; that he had pro- 
cured Stewart to bid off the land for him; and when it came to the bid 
at which he knocked it off, he did so hurriedly, and in a way to prevent 
further competition. It was further alleged, that the land was worth 
from $1000 to $1200. The bill charges that the land adjoined the lands 
of the defendant, and was very much desired by him, and that in all 
this proceeding he was actuated by the fraudulent design of getting the 
land at an undervalue, and that he finally succeeded in doing so. The 
prayer is for a surrender of the land, and an account; also that the 
deed be surrendered for cancellation, and for general relief. 

The defendant denies, in his answer, all these allegations, except 
that he told Stewart, and he says he told others, to bid, and that if 
they did not like their purchase, he would take it off their hands. He 
says that he did this solely from an anxiety to make the land bring its 
value. He also insists that the sum agreed to be paid for the land is 
its full value; and that this bill has been brought against him, not 
from any belief that he has got it too low, or that he has acted un- 
fairly, but from an idea that a valuable copper vein has been dis- 
covered in close proximity to it, which is supposed to extend into it. 

There was replication, and a large amount of proof taken, the mater- 
ial part of which is noticed in the opinion of the Court. The cause was 
set down for hearing, upon the bill, answer, exhibits and proofs, and 
sent to this Court for trial. 


Winston, Sr., for plaintiff. | ~ (288) 
Graham for defendant. 


Pearson, J. “It is an inflexible rule, that where a trustee buys at 
his own sale, even though he gives a fair price, the cestur que trust has 
his election to treat the sale as a nullity; not because there 1s, but 
because there may be, fraud.” Brothers v. Brothers, 42 N.C. 150. So, 
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there is no question as to the principle of equity which the bill seeks 
to enforce. Our question is one of facts merely, i. e., do the proofs es- 
tablish as many of the allegations of the bill, as are necessary to bring 
the case within the operation of the rule? 

The allegations tending to show actual fraud, as that the sale was 
not duly advertised, competition was suppressed, etc., are not sustained 
by the proof, and must be put out of the case; but these facts are 
proven, i. e., the defendant was the guardian of the plaintiff; he con- 
ducted, and had the entire control of, the sale, and reported to the 
Court that one Stewart was the purchaser; the sale was confirmed, 
and, by order of the Court, title was made to Stewart, who thereupon 
conveyed to the defendant, upon a surrender of the notes which he had 
given for the purchase money; Stewart bought by reason of an assur- 
ance on the part of the defendant, that if he did not like his bargain, 
he (the defendant) would take it off his hands. Stewart had no expec- 
tation. or belief that he would like his bargain; for the land (some fifty 
or sixty acres) had no house upon it, no water, and was unfit for his 
purpose, unless he could get some land adjoining, which he knew he 
could not do; whereas, it suited the defendant precisely; he owning 
land adjoining, to which this land would be a very desirable accession. 
So, we have no doubt as to the truth of the allegation, that Stewart 
acted merely as the agent of the defendant, for the purpose of buying 
the land for him! and that the defendant, being well aware that, ac- 
cording to the “inflexible rule” above announced, he could not become 
the purchaser directly, attempted to effect his purpose indirectly, by 

the instrumentality of Stewart; and we have no doubt that the 
(289) defendant, in consequence of his desire to become the owner 

of the land, authorized Stewart, and that he did bid more for 
the land than any other person was willing, under the conditions of 
sale, and the state of the property, to give for it. But the defendant 
knew he had this advantage over any other person who wished to buy ; 
that, being guardian, he would not be compelled to pay the price ac- 
cording to the terms of sale, and “might take his own time;” and the 
result has been, according to the direct allegation of the bill, that the 
defendant has not, up to this time, been required to pay the amount 
bid for the land. 

If the allegation, that, in point of fact, Stewart bought the land for 
the defendant, needed any further confirmation, the defendant has 
supplied it by the testimony of one of his own witnesses, viz., James 
T. Hunter, who swears in substance, that the defendant requested him 
to attend the sale, and buy the land, with the assurance that if he did 
not like his bargain, he (defendant) would take it off his hands, pro- 
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vided it did not go over $500, telling him he thought the land was worth 
four or five hundred dollars. Witness attended the sale, and bid so as 
to run the land up to above $400, with the expectation that if he be- 
came the purchaser, the defendant would take it, as he knew it would 
not suit him, because there was no water on it, and very little wood, 
and there was no chance of buying any adjoining land. 

The position taken for the defendant, that this being a sale by sale 
of a Court of Equity, and the sale being confirmed by the Court, 
makes an exception to the general rule above announced, and is to be 
considered res adjudicata, does not apply to this case; because here, 
the Court had no notice that the guardian was in fact the purchaser. 

We are, therefore, not at liberty to express an opinion whether such 
an exception can be allowed; but we will say this, if it is allowed at 
all, it should be done with extreme caution, and only under very pe- 
culiar circumstances. Who but the guardian can be relied on to show 
the property to persons wishing to buy, and to take the steps necessary 
to make it bring a fair price? Who but the guardian can the 
Court look to for information, as to whether the matters have (290) 
been conducted in such a way as to bring the property to sale un- 
der the most advantageous terms, and that in fact it did sell for a fair 
price? 

It must be declared to be the opinion of this Court, that the defend- 
ant holds the title as trustee for the plaintiff, and there must be an ac- 
count as to the rents and profits, making allowance for any necessary 
and permament improvements. It is proper also to say, this proceed- 
ing makes it necessary for the Court of Alamance county to appoint 
some other person to take charge of the plaintiff and his interests, in 
the room and stead of the defendant. 


Per curiam. 
Decree accordingly. 


Cited: Se. post 411; Johnston v. Coleman, 46 N.C. 293; Rogers v. 
Holt, 62 N.C. 111; Froneberger v. Lewis, 79 N.C. 480; Dawkins v. 
Patterson, 87 N.C. 387; Bruner v. Threadgill, 88 N.C. 367; Sumner v. 
Sessons, 94 N.C. 875; Cole v. Stokes, 113 N.C. 273; McEachern v. 
Stewart, 114 N.C. 372; Smith v. Land Bank, 213 N.C. 346; Graham v. 
Floyd, 214 N.C. 82; Harris v. Hilliard, 221 N.C. 3383; Peedin v. Oliver, 
222. N.C. 670; Davis v. Jenkins, 236 N.C. 286. 
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DANIEL DELAP anp oTHEerS v. ROBERT DELAP AND OTHERS. 


A testator bequeathed a female slave and her “offspring” to his second wife 
during widowhood, then to such of his children of that marriage as the 
slaves might think fit to live with; and in another clause he provides that 
the offspring of the slave is to be divided among the children of that mar- 
riage. The female slave, and the only daughter or her’s, died during the 
widowhood, the latter leaving several children, Held that on the termina- 
tion of the widowhood, the grand-children of the female slave, whether 
porn before or after the death of the testator, passed under the discription 
of “offspring” to the children of the second marriage, and that the privi- 
lege of choosing an owner from among these designated legatees, should be 
exercised by the legatees themselves, and if they could not agree, the ex- 
ecutor might deliver the slaves to them to be held in common. 


Cause removed from the Court of Equity of Davidson County. 

The executor of the will of John Delap, filed this bill, asking the ad- 
vice and direction of the Court of Equity, upon questions growing out 
of the will, which is as follows: “I give and bequeath to my well-be- 

loved wife, Margaret, the whole of my landed property not 
(291) otherwise disposed of; all the household and kitchen furniture 

of every description; my negro man Tony, and my negro 
woman Elizabeth; all to be her’s during her life-time or widowhood, 
and after her death or marriage, all to be exposed to public sale by 
my executor, on a reasonable credit, and the money arising from the 
sale thereof, and the offspring of the said negro woman (if any) to be 
equally divided among my children by my present wife. It is here to 
be understood, that it is my will and desire, that after the death or 
marriage of my wife, the said Elizabeth and her daughter Milly are 
not to be sold, but to live with some of my children by my present 
wife, which ever they may think fit.” 

The testator, John Delap, was twice married, and left children sur- 
viving him by both marriages. Joseph, Felix, Robert, Barnabas, and 
Susannah, intermarried with Joseph Miller, are the children of the 
second marriage. Margaret, the testator’s last wife, survived him, and 
remained his widow until some time in the year——, when she inter- 
married with one Jonathan Wilson. They are both made defendants to 
this bill. The other defendants are Robert and Barnabas of the second 
marriage, and all the children of the first marriage, with the husbands 
of the female children who have married.. | 

The negro woman Elizabeth, mentioned above, and her daughter 
Milly, both died during the widowhood of Margaret. Milly left two 
children, which, since the marriage of the widow with Wilson, have 
been, and still are, in the executor’s possession. 
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The executor states in his bill, that differences exist among the next 
of kin and legatees of the testator, as to the proper legal construction 
of the foregoing clause of the will. The children of the second marriage 
claim to be entitled to the issue of Milly, to the exclusion of the chil- 
dren of the former marriage, insisting that the increase of Milly is in- 
cluded in the idea of the offspring of Elizabeth, and that they should be 
permitted to select their owner or owners among the children of the 
second marriage, who should pay a fair price for them; or 
should be sold, and the money divided amongst this set of chil- (292) 
dren. The children of the former marriage, on the other hand, insist 
that, as to the increase in question of the woman Milly, the testator, John 
Delap, died intestate, and that it should be distributed under the Act of 
Assembly applicable to such cases. He calls upon the persons thus 
differing, and embarrassing his action with their doubts, to come for- 
ward and litigate them in this Court; and he prays the advice and di- 
rection of the Court in the premises. 

The defendants having failed to answer, judgment pro-confesso 1s 
entered as to them; and the cause being set down for hearing, ex parte, 
on the bill and exhibits; was sent to this Court, under the Act of As- 
sembly. | 


Kittrell and Miller for plaintiffs. 
_ Gilmer for defendants. 


Barrie, J. The pleadings do not show whether the children of the 
woman, Milly, were born after or before the death of the testator. If be- 
fore, then they belong undoubtedly to the testator’s children by his last 
wife: because Milly herself was given to them after the death or marriage 
of the widow. If after, even then, we think that they are given the same 
way, under the description of the offspring of the woman Elizabeth, who 
was the mother of Milly. In support of this construction, it will be observ- 
ed that Milly herself is bequeathed at first under the designation of Eliza- 
beth’s offspring, and her name is mentioned afterwards, only for the pur- 
pose of declaring that she and her mother were not to be sold with the 
other property which had been given to the testator’s wife during her life 
or widowhood, and that they were to have the privilege of selecting, 
among the designated legatees, the person with whom they might think fit 
to live. The word “offspring” will include grand-children as well as chil- 
dren, unless there be some other expressions in the will, indicative of a 
contrary intention, and we cannot find any such in the present will. 

It has already been seen that the testator intended that his (293) 
women, Elizabeth and Milly, should not be sold, but should 
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have the privilege of selecting their owner, from among the children 
of his last wife. The same favor, except perhaps in the particular of 
choosing their master, was, we think, intended to be conferred upon 
Milly’s children. See Washington v. Blount, 43 N.C. 253. The mother 
and grand-mother being dead, and of course incapable of choosing for 
themselves or their offspring, the executor may permit one or more of 
the legatees, selected by and among themselves, to take the slaves in 
question, upon paying a fair price for them. If the legatees cannot 
agree upon the person or persons to take them upon those terms, then, 
the executor may deliver the slaves to them, to be held in common. 


Per curiam. 
A decree may be drawn in accordance with the opinion. 


Cited: Harrison v. Everett, 58 N.C. 164. 


GILES MEBANE, £x’r., v. THOMAS WOMACK AND WIFE AND OTHERS, 


Where property is given by will to a mother for life, then to her children, 
and on failure of children to others, with a provision that it shall be valued, 
and the value deducted from a share left to her by the same will in the 
division of a general fund, it appearing to be the intention of the testator to 
make the families of his several children equal, the value of the fee simple 
in the land, and the entire estate in the personal property must be charged 
against the mother in the general division. 

Where there is a limitation over of personal property, by will, after the death 
of a legatee for life, and such legatee dies before the testator, Held that the 
ulterior bequest must take effect, although the estate of the first legatee 
never vested. | | 

Where children are named in a will specifically, they cannot take as a class, 
and therefore, the legacy of one so named, who dies before the testator, lapses, 
and the rest of the childern cannot take it. 


Cause removed from the Court of Equity of Caswell County. 

(294) Mrs. Anne Yancy died in Caswell county in the year ............ ; 

having made and published her last will and testament, of 
which the following is a copy of the material parts: 


“9. I give and bequeath to my grand-daughter Frances Ann Mc- 
Aden, the following slaves, to wit, Grandison and Ned, Alexander and 
Emeline, Anne and Dolly; these slaves I bequeath to her for life, with 
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remainder to her children, if she should have any; if not, then to her 
brothers; and in this bequest I mean to include any increase which 
may hereafter arise from the above named slaves. 


3. I give and bequeath to my grand-daughter Betsy Ann Mebane, 
daughter of Giles Mebane, a negro girl by the name of Harriet, to- 
gether with her future increase, for her life only, and after death, to 
her children, should she have any, and in default of children, then to 
her brothers and sisters. 


4. I give and bequeath to my daughter Anne Elizabeth Yancy, the 
tract of land on which I now reside, lying on the main road leading 
from Yancyville to Greensboro’, supposed to contain between five and 
six hundred acres, including the piece which I purchased recently 
from John A. Graves, to have the same during her life only, and after 
her death, I give it to her children, if she should have any, and in de- 
fault of children, then to my grand-daughter Frances Ann McAden. 
I direct that the said land shall be received by my said daughter at 
valuation, the value to be ascertained by three competent persons to 
be chosen by my said daughter and my executor; but in ascertaining 
the value, my will is that the buildings, that is, the dwelling house and 
necessary out-houses, shall not be included. * * * I also give to my 
daughter Ann Elizabeth, two negroes, Oscar and Susan, to be taken by 
her at valuation, the value to be ascertained as herein directed in regard 
to the land given to her; and the said negroes and their future in- 
crease to be held for and during her life only, with remainder to her 
children if she should have any, and on failure of children, then to 
Frances Ann McAden during her life, and upon her dying without chil- 
dren, then to her brothers and sisters. * * * * * 


6. Having heretofore placed in the possession of my deceas- (295) 
ed son, A. S. Yancy, a negro boy by the name of Iverson, I do 
hereby give him to the surviving daughter of my deceased son, Ann 
EK. Yancy, at the value or price of $300, to have the said negro for her 
life only, and if she dies without children, then to be equally divided 
among my own children and grand-children; the grand-children in said 
division to represent, or to stand in place of, their parents. To my 
daughter Mary Mebane, I give a negro girl Keziah, valued by me at 
$250; to my daughter Ann Elizabeth, a girl by the name of Lettice, of 
the same value; and to my executor, for the separate use of Virginia 
B. Swepson, a girl by the name of Malinda, of the same value; and 
whatever increase may have arisen from the said slaves since they were 
placed in the possession of my daughters above named, I give and dis- 
pose of as I have given and disposed of the parents of such children, 
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or increase, and without any additional charge or valuation for such 
increase; and I hereby direct the property bequeathed in this clause, to 
be held by the tenure and upon the limitations hereinafter specified in 
the residuary clause of this will. 


“All the rest and residue of my property and estate, I will and di- 
rect to be equally divided into five equal shares, or portions, and al- 
lotted to my children and grand-children, as follows: one-fifth part to 
my daughter Mary Catharine, the wife of Giles Mebane, for and dur- 
ing her natural life; and after her death, to her children. One other 
fifth part to my executor, in trust for the sole and separate use of my 
daughter Virginia B. Swepson, during her life; and after her death, 
to her children, if she should have any; and on her failure to have chil- 
dren, then to my own children and grand-children; the said grand- 
children to represent in the division their deceased parents, and take 
only such share as they would have taken if living. One other fifth 
part to my daughter Ann Elizabeth, for her natural life only; and 
after her death, to her children, if she shall have any; and on failure of 
children, then to my own children and grand-children, as above direct- 
ed. One other fifth part to the child of my deceased son, Algernon 8. 

Yancy, namely, Ann E. Yancy, for her natural life only; and 
(296) after her death, then, to her children; and on failure to have 
| children, then to my own children as above directed; and the 
remaining fifth part, I give to the children of my deceased daughter 
Frances McAden, namely, Bartlett Y. McAden, Rufus McAden, John 
Henry McAden and Frances Ann McAden, to be equally divided be- 
tween them. My will is that, in the division of the residuum of my es- 
tate as above directed, the property specifically bequeathed herein 
shall all be valued and accounted for, except the negro slaves given to 
my two grand-daughters Betsy Ann Mebane and Frances Ann Mc- 
Aden; and when the division is made, my daughter Ann Elizabeth may 
exercise her own will, and take her share in property, or its value in 
money, as she may think best. * ee eee 

“My will and desire is, that the valuation of the residue of my estate 
be made by five competent persons, to be chosen by my executor with 
the approval of my children; and that the valuation and division so 
made by my executor and the five persons aforesaid be returned to, and 
recorded in Court. I direct that my executor shall at all times be sub- 
ject to the control of my daughter Virginia, in regard to the property 
he may hold in trust for her; that her order to him for any share of 11, 
at any time, shall be full and sufficient authority to him to dispose of 
it according to such order; and that her individual receipt be sufficient 
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evidence for him as to any sum or sums he may pay to her, or dispose 
of for her benefit. 

(A) “In the fourth clause of my will, | have bequeathed to Frances 
Ann McAden, the remainder in the slaves Oscar and Susan, after the 
death of my daughter Ann Elizabeth; now, my will is that, in the 
division of the residue of my estate, the value of their interests given 
in the slaves, as aforesaid, to the said Frances Ann, be ascertained by 
the five persons above specified, and that my said grand-daughter shall 
account for the same at the valuation aforesaid, as a part of her share 
of the residuum. During the life of Giles Mebane, the husband of 
my daughter Mary Catherine Mebane, I will and direct that 
the property herein given and bequeathed to his wife, shall be (297) 
held by him in trust to manage and improve the same for the 
sole and separate benefit of his wife and children, and in no event 
shall he have power or authority to dispose of the same without the 
consent of his wife, to be rendered in writing, and to be attested by at 
least one credible witness. 1 appoint my son-in-law, the said Giles 
Mebane, executor of this my last will and testament, hereby revoking 
all others, etc.” 

The bill is filed by the executor, stating that, in consequence of con- 
flicting claims among the several legatees, he finds difficulties in the 
way of carrying the provisions of the above will into effect, and prays 
the advice and direction of the Court upon the following questions, 
Viz: 

One arises on the 2nd clause of the will. The legatee therein named, 
Frances Ann McAden, who was an infant about twelve years old, died 
after the execution of the will, but in the life-time of the testator, and 
the question is, whether the limitation to her brothers Barlett Y. Mc- 
Aden, John H. McAden and Rufus McAden, is effective to pass the 
interest in these six slaves to them, or does the legacy lapse and fall 
into the residuum of the estate? 

Another question grows out of the 4th clause, viz., whether in mak- 
ing a valuation of the land, the life-estate of Ann E. (now Mrs. Wo- 
mack) should only be estimated, or whether the value of the whole fee 
shall be charged against her in the division of the residuum. 

The same question arises upon this clause, as to the slaves given to 
Mrs. Womack for life, and in the several other instances where life- 
estates only are given in slaves and other property. 
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The same question particularly arises in respect of Oscar and Susan, 
who are given by the 4th clause to Ann E. for her life only, with a 
contingency to her children, and on failure of children, then over to 
Frances A. McAden, and who are directed in the clause marked (A) 
to be valued against the said Frances Ann. 

Another difficulty arises upon the distribution of the re- 

(298) siduum: whether the share of Frances Ann McAden lapsed 

by her death in the life-time of the testator, and therefore, to 

be deducted from the fifth going to the McAden children, or do they 
take a full fifth without such abatement? 

The executor states that Ann BE. Yancy, the only daughter of Alger- 
non §. Yancy, is an infant, residing with her mother in the State of 
Tennessee, and the legatees having a contingent interest in the prop- 
erty, have given him notice not to deliver it to her guardian, to be 
taken beyond the limits of the State, and although he thinks it 1s a 
question with which he has nothing to do, yet he says he is unwilling 
to act in the matter, until the parties settle the question between them. 

Ann E. Yancy, after the death of the testator, intermarried with 
Thomas Womack, and he, together with Virginia, (intermarried with 
George W. Swepson), Bartlett Y. McAden, Rufus McAden and J ohn 
H. McAden, children of the deceased daughter, Frances McAden, Ann 
E. Yancy, only child of Algernon 5. Yancy, and Mary Catherine Meb- 
ane, wife of the executor, are made defendants. 

The several defendants (except Mrs. Mebane) answered the bill, 
admitting the facts alleged, and each contending for the construction 
favoring their interests in the questions above propounded to the 
Court. 

The cause was set down for hearing on the bill, answers and ex- 
hibits, and sent to this Court for trial. 


Norwood for the executor. 
Bailey for the McAdens. 
Morehead for Swepson and wife. 
Kerr for Womack and wife. 


Battis, J. The questions arising upon the construction of the will 
of Ann Yancy, will be considered by us in the order in which they are 
presented in the pleadings. 

1. The first question arises upon the following clause, “I give and 
bequeath to my grand-daughter, Frances Ann McAden, the following 

slaves, to wit, Grandison, ete. These slaves I bequeath to her 
(299) for life, with remainder to her children, if she should ever have 
any, if not, then to her brothers, ete.” The legatee having died 


N.C. ] DECEMBER TERM, 1855. 249° 


MEBANE VY. WOMACK. 


in the life-time of her grand-mother, it is clearly settled by the cases 
of Simmons v. Gooding, 40 N.C. 382, and Roach v. Kmght, 44 N.C. 
1038, that the remainder shall take effect in her brothers. 


2. The second question is presented upon the fourth clause, which is 
as follows: “I give and bequeath to my daughter Ann Elizabeth Yan- 
cy, the tract of land on which I now reside, etc., to have the same dur- 
ing her life only; and after her death, I give it to her children if she 
have any; and in default of children, then to my grand-daughter 
Frances Ann McAden. I direct that said land shall be received by my 
said daughter at valuation; the valuation to be ascertained by three 
competent persons to be chosen by my said daughter and my executor; 
but on estimating the value, my will is, that the buildings, viz, the 
dwelling-h6use and necessary out-houses shall not be included.” The 
dispute between the parties, whether the valuation of the land, exclu- 
sive of the houses, shall be of the fee simple interest, or only of the 
devisee’s life-estate, must unquestionably be decided in favor of the 
former. It is a fundamental rule in the construction of a will, that the 
intent of the testator, to be ascertained by an examination of all its 
parts, shal prevail, provided it is consistent with the established rules 
of the law. Here it is manifest that the testatrix, in the distribution of 
her property among her living children and the children who had 
died, intended an equality, or an approximation to it, as between the 
different families. It is equally clear that she wished to provide for 
keeping the property in the families, as long as possible, by giving to 
the living legatees life-estates only, with remainders to their respective 
children, should they have any. This policy seems to have been de- 
parted from, only in the share of the residuum given to the McAden 
children. The property which is thus given by the testatrix to one of 
her children for life, with remainder to the children of such devisee 
or legatee, was designed as a full provision for the family of such de-~ 
visee or legatee, and consequently, the valuation to be put upon 
it for the purposes of the general division among all the families (300) 
ought to be of the whole estate, that is, the fee simple interest 
in the land, and the absolute interest in the slaves. 


3. The third question, which relates to the valuation of the slaves, 
was so intimately connected with the second, that we were obliged to 
consider them together, and the result is already announced. 


4. The fourth question is presented by the following clauses: “I 
also give and bequeath to my said daughter (Ann Elizabeth) two 
negroes, namely, Oscar and Susan, to be taken by her at valuation, 
etc., to be held for and during her life only, with remainder to her 
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children, if she should have any; and on failure of children, then to 
Frances Ann McAden, during her life; and upon her dying without 
children, then to her brothers and sisters.” “In the fourth clause of my 
will I have bequeathed to Frances Ann McAden the remainder in the 
slaves Oscar and Susan, after the death of my daughter Ann E.¥ now, 
my will is, that, in the division of the residue of my estate, the value of 
the interest given in the slaves aforesaid, to the said Frances Ann, be 
ascertained by the forms above specified; and that my said grand- 
daughter shall account for the same at valuation af oresaid as part of 
her share of the residuum.” The difficulty suggested in these clauses 
involves two subordinate questions. The first is, whether the latter 
clause takes away from the children of Ann Elizabeth, the contingent 
remainder given to them in the former; and we are of opinion that it 
does not; because the omission to name them is contained in a mere 
recital of the precedent gift for life to Ann E., and not intended to 
change the limitation to her children engrafted upon it. The second 
question is, whether, as Frances Ann died in the life-time of the testa- 
trix, her contingent interest in the said slaves will go to her brothers; 
and by reference to the cases cited in the answers to the first principle 
question, it will be seen that the remainder will be good, whether it be 
a vested or contingent one. These two subordinate questions being 

settled, we have no hesitation in saying, that while the legatee 
(301) Ann Elizabeth must account for the slaves in question at the 

value of the absolute interest in them, for the reasons already 
given, the McAden children can be charged in the general division of 
the residue with the value of their contingent interest only, just as it 
must have been charged against their sister had she lived. Their only 
interest in the said slaves is a contingent interest, and that is all which 
the will requires to be valued. | 


5. The fifth question relates to the residuary bequest which, after 
dividing the residue of the estate into five parts, and assigning a part 
to each of the three living daughters of the testatrix, and a part to her 
erand-daughter, Ann E. Yancy, concludes thus: “and the remaining 
fifth part I give to the children of my deceased daughter Frances Mc- 
Aden, namely, Bartlett Y. McAden, Rufus McAden, John H. McAden 
and Frances Ann McAden, to be equally divided between them.” This 
question presents the enquiry, whether, if one of several legatees of a 
fund, being brothers and sisters, die in the life-time of the testatrix, 
his or her share will lapse and thereby fall into the residuum, or will 
survive to his or her brothers and sisters. For the latter construction 
it is contended that the brothers and sisters take as a class, as the chil- 
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dren of a deceased parent, and that, therefore, if one die before the 
testatrix, the survivor will take as representing the class; and for this 
the counsel has referred to the case of Simms v. Garrot, 1 Dev. and 
Bat. Eq. 393. Had the will given the property to the children of 
Frances McAden, deceased, without naming them, then they could 
have taken as a class only, and the argument would have been unan- 
swerable; but by naming them they became legatees individually, and 
the death of one in the life-time of the testatrix must be attended by 
the usual result of a lapse. Thus, in the case of Knight v. Gould, 2 Myl. 
and Keene’s Rep. 295, it was said by the Lord Chancellor, “A bequest 
to children living at the testator’s death, is, on all hands, admitted to 
be a bequest to the class, and it survives to those who shall answer the 
description by surviving the testator. Then, why not also a bequest to 
executors? But it is said, the words ‘hereinafter named’ are add- 

ed, and that these words added to a bequest to ‘children’ would (802) 
make the description cease to be that of a class. Assuredly it 
would, because such words are used for the very purpose of specifying 
certain of the children, and therefore, they must expressly exclude the 
supposition of a class being intended, etc.” The consequence is, that 
the brothers of Frances Ann McAden are entitled to only a fifth part of 
their deceased sister’s share of the residue. 


6. The sixth, and last question, is one which we cannot answer; be- 
cause, upon the present bill, we are not at liberty to give any direc- 
tion in relation to the slaves bequeathed to the testatrix’s grand-daugh- 
ter Ann E. Yancy. When her guardian shall attempt to remove her 
slaves beyond the limits of the State, the other legatees who have a 
contingent interest in such slaves, may proceed as they may be ad- 
vised, to have such interest secured to them. 

A decree may be drawn in accordance with this opinion, and the 
executor must pay all the costs out of the assets of the estate in his hands. 


Per curiam. 


Decree accordingly. 


Cited: Twitty v. Martin, 90 N.C. 646; Wooten v. Hobbs, 170 N.C. 
214, Smyth v. McKissick, 222 N.C. 653. 
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JOHN C. PETTIJOHN AND ANOTHER V. HENRY WILLIAMS AND ANOTHER, 


Where vendees of property filed a bill in Equity against the vendors, alleging 
a fraudulent misrepresentation, and great losses arising from defects in the 
property, and praying a rescission of the contract, the Court will not com- 
pel the plaintiff to choose between releasing a recovery at law for the fraud, 
obtained during the pendency of the bill, and dismissing the bill, (the sum 
recovered at law not having been accepted by the plaintiffs,) but will per- 
mit them to proceed with their suit in Equity, and in case of a recovery in 
that Court, to take the benefit of whichever recovery may appear the more 
adequate. 


(303)  Appran from an interlocutory order of the Court of Equity of 
Martin County, Judge CALDWELL presiding. 

In the year 1849, William Milson, and Henry Williams as the exe- 
cutor of Ezekiel 8. Whitley, deceased, conveyed to the plaintiff John 
C. Pettijohn, a fishery and the appurtenances, to wit, a vessel, two 
flats, a number of fish barrels, a quantity of salt, salt barrels, some 
ropes, etc., at the price of $3,500, and took in payment therefor five 
bonds on one Clayton Moore, for $480 each, payable at different dates; 
two notes on Caleb Walker for about $250 each, bearing interest; a 
bond on Bryan Griffin and J. G. Griffin for $230 or thereabouts; a bond on 
Jonathan Capehart for $416.66, amounting in all, with interest, to about 
$3470, all of which were endorsed by the plaintiff Pettijohn. Afterwards, 
upon a settlement between Williams and Milson, of the co-partnership 
business, it was found that the firm was indebted to Henry Williams 
in a large amount, and these bonds and notes were transferred to him, 
and he from that time held them in his individual right. Williams en- 
dorsed the bond on Capehart to Cushing B. Hassell without considera- 
tion, to enable him to bring a suit in Martin county, where the latter 
lived; and accordingly suit was brought against the obligor and the en- 
dorser in the County Court of Martin County, and a judgment ob- 
tained at July Term, 1850, for principal and interest. Execution was 
taken out on the same, and was about to be collected off of the plain- 
tiff Pettijohn. In July, 1851, the plaintiff John C. Pettijohn, filed an 
original bill in this case against Milson and Williams, alleging, among 
other things, that they had induced him, Pettijohn, to purchase the 
fishery and appurtenances by fraudulent and deceitful representations 
as to its qualities and capabilities. The bill sets forth minutely, and 
at great length, the particulars of the transaction, and the means used 
to defraud the plaintiff Pettijohn; the deficiencies of the property and 
the heavy losses sustained by him in consequence of this fraud. He 
alleges that in consequence of the obstructions in the sein-ground, he 
had been driven to heavy expense in endeavoring to get rid of them, 
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and that still the condition of the fishery is such as to make its 
continued operation ruinous. He, therefore, prays the Court to (804) 
decree a rescission of the contract of purchase; a restoration of 

the notes and bonds given by Pettijohn for the property; and a re- 
funding to him of the great sums paid in endeavoring to make the 
property useful; and he submits to re-convey the fishery and the ap- 
purtenances. He prays that the defendant Williams, may be enjoined 
from collecting the judgment obtained against him as endorser on the 
Capehart bond; and that he may be further enjoined from negotiating 
or collecting the other bonds; and for general relief. 

The defendants answered, denying the allegations of the bill, and 
urging matters of law upon which they relied as a defense. 

On the coming in of the answers, the injunction was dissolved as to 
the judgment at law, and execution ordered to issue against plaintiff 
and his sureties to the injunction bond; and that the injunction be con- 
tinued as to the assignment or transfer of the other notes and bonds. 

The bill was continued over as an original bill, and amended, by 
stating that Pettijohn had conveyed one half of his interest to Pender, 
and by making him (Pender) a party. In this amended bill, they both 
offer to re-convey the property, and pray a rescission of the contract. 
Subsequently, Pettijohn sold his whole interest to Pender, and a sup- 
plemental bill was filed stating that fact, and again offering on the 
part of Pender to re-convey upon a rescission of that contract. 

These bills were also answered by the defendants, denying as before 
stated, and urging other reasons against plaintiffs’ right to recover. 

After the filing of the original bill, Pettijohn brought suit against 
Milson and Williams in the Superior Court of Law of Washington 
County, declaring in an action on the case for a fraud in the sale of this 
fishery. The suit being removed to Chowan for trial, at Fall Term, 
1858, plaintiff recovered a verdict against Milson for $1,500, but a ver- 
dict of not guilty was rendered in favor of the other defendant, 
Williams. The plaintiff appealed to the Supreme Court upon (805) 
exceptions taken to the trial below, and that Court, being of 
opinion that there was error, ordered a venire de novo as to Williams. 
(Vide 46 N.C. 145). On a second trial, as to the defendant Williams, 
the jury found a verdict for $700, which he, Williams, paid into the 
clerk’s office. | 

At the Spring Term, 1855, the following entry was made: “Defend- 
ants have leave to file their plea since the last continuance.” 

At the Fall Term, 1855, an affidavit of the above facts as to the 
suit at Law, was filed by defendant Williams, upon which was based 
a motion that the plaintiffs should be put to their election, whether 
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they would receive the recovery at Law or proceed further with this 
suit. | 

In reply to this affidavit, plaintiff Pettijohn filed an affidavit, stating 
that Milson is utterly insolvent, and that there is no prospect of mak- 
ing any thing from the recovery in the Court of Law against him, and 
that plaintiff has not yet taken any part of the recovery against Wil- 
liams. 

Whereupon, the following order was made by his Honor in the Court 
below: “On motion of defendants’ counsel, it is ordered that the plain- 
tiff elect to take the judgment at law recovered by the said Pettijohn, 
and to dismiss the present bill, or to release the said judgment.” 

From this order the plaintiffs prayed an appeal to the Supreme 
Court, which was allowed. 


Rodman for plaintiffs. 
Smith for defendants. 


Pearson, J. Supposing the doctrine of election to be applicable to 

a, case like the present, there is error in the decretal order appealed 
from, in this, that it puts the plaintiff to an election either to dismiss 
his bill, or to release the judgment which he had obtained at law. 
There is no precedent for such an order. Where the chancellor is in- 
formed that a plaintiff in Equity is at the same time prosecuting 

(306) a suit at law against the same defendant, for the same thing, he 
will, after answer filed, and time for filing exceptions past, order 

the bill to be dismissed, unless the plaintiff will submit to an anjunc- 
tion against taking any further proceedings in the suit at Law pending 
the proceedings in Equity; thus leaving the way open for the plaintiff, 
if he fail in obtaining relief in Equity, to fall back upon his remedy 
at Law, if he have any. If the plaintiff elect to proceed at Law, his bill 
is dismissed without prejudice, so that if he fail at Law he may fall back 
upon his remedy in Equity, and file a new bill. 2 Madd. Ch. 358, ’9; Dan- 
iel’s Chancery Practice, and the cases cited. The idea that a plaintiff must 
release, forego, and forfeit his judgment at Law, as a condition prece- 
dent, without which a Court of Equity will not entertain his bill, is 
not intimated in any of the books. The decretal order must be reversed. 
By way of a protestando, which, as Lord Coke says, is the “exclusion 
of a conclusion;” in other words, to prevent misapprehension, and 
without intending to express an opinion on either side, but merely to 
suggest ideas for the consideration of the counsel, we think proper to 
add, it would seem upon the authorities, that this doctrine of election, 
according to which a Court of Equity will refuse, after answer filed, 
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to entertain a bill, unless the plaintiff submit to an injunction as to 
further proceedings in his action at Law, applies only to cases where 
the plaintiff seeks to recover from the defendant the same thing that 
he is seeking to recover in an action at Law, which is then pending; as, 
when an action of account is pending, and the plaintiff files a bill for 
an account. It is put upon this reason: as the parties are the same and 
the relief is the same, the second suit is merely for vexation, and con- 
sequently will not be entertained by a Court of Equity, unless upon 
condition that all further proceedings in the first, are in the mean time 
to be suspended. See Madd. Ch. and Daniel’s Ch. Prac. and the au- 
thorities cited. It would therefore seem to follow, that if the remedy 
in Equity is different, being more adequate, and better adapted to 
meet the justice of the case than the remedy at Law, there is no 
reason why the plaintiff may not, in conscience, resort to all the (307) 
means of redress for the injury which has been done to him, 
which the Courts of the country will give; and after ascertaining the 
extent of the relief which will be granted to him in the several Courts, 
then to make his election, and enforce, by execution, the judgment or 
decree of that Court which he may be advised metes out to him the 
fullest measure of justice. 

It is settled, that, upon a bill for the specific performance of a con- 
tract to convey land, the fact that the plaintiff has already recovered 
judgment for damages for a breach of contract, does not present a case 
for election; indeed, according to the old practice, the bill would not be 
entertained, unless the plaintiff had first established his right by an 
action at Law. 1 Madd. Ch. 262 and the cases cited. So, by way of ana- 
logy, if there be several tort-feasors, the party injured may sue one 
alone, get judgment, let it stand, then sue another, take judgment, 
etc., and finally make his election, out of which he will take satisfac- 
tion. This is familiar nzsz prius learning; see also Casey v. Harrison, 
13 N.C. 244, where this subject is treated of arguendo. 

There is still another consideration. After the plaintiff has obtained 
judgment at Law, cur bono should a Court of Equity enjoin him from 
further proceedings, as a condition to entertaining his bill? The very 
fact of his receiving satisfaction of the judgment at Law, extinguishes 
his cause of action in Equity, and will put him out of Court, so as to 
defeat his purpose of ascertaining in which Court he can have the ful- 
lest. measure of justice. 

On the other hand, we think it proper also to suggest for the con- 
sideration of counsel, that it may be doubted whether the plaintiff is 
not too late in making his application to this Court. He has used the 
fishing ground for two years; he has assigned his interest to the other 


256 IN THE SUPREME COURT. [59 
PETTIJOHN UV. WILLIAMS. 


plaintiff, Pender; many of the articles included in the contract of sale 
were perishable, and cannot be returned; the changes and alterations 
in the fishing hole and beach may not permit the parties to be 

(308) put in statu quo; and he has tested the qualities and capabilities 
of the fishing ground. See McDowell v. Simms, 45 N.C. 180. 


Per curiam. 
Decretal order reversed. 


Cited: Sc, post, 355; Stanton v. Hughes, 97 N.C. 321; Lykes v. 
Grove, 201 N.C. 257. 


CASES IN EQUITY. 


ARGUED AND DETERMINED 
IN THE 


SUPREME COURT 
NORTH CAROLINA 


AT 


RALEIGH 
JUNE TERM, 1856. 


BENJAMIN SELF v. JOHN L. CLARK Anp OTHERS. 


An agreement between A and B, that the former, the father of a girl who 
had been debauched and got with child by B; would take the child and its 
mother and support them for three years; that he would, further, discourage 
his daughter from swearing the child, and would give up his action of dam- 
ages, in consideration that B would convey him a tract of land, is not im- 
moral and against the public policy. | 


AppEAL from an interlocutory order of the Court of Equity of Guil- 
ford County, his Honor, Judge Dick, presiding. 

The statement in the bill is, that the defendant Clark, who is a mar- 
ried man, debauched the daughter of the plaintiff, and that she be- 
came pregnant by him; that to save the feelings of his own family, 
and to conceal the dishonor brought upon the plaintiff by his act, also 
in lieu of any claim for damages for the seduction, he agreed with 
plaintiff that he would convey to him a certain tract of land, described 
by metes and bounds, on which the plaintiff was then residing, and in 
consideration thereof plaintiff was to give up all cause of action for the 
seduction of his daughter; that after the child should be born, 
plaintiff was to take care of his daughter and her child, and (310) 
was to discourage her from swearing it to the defendant Clark; 
but if a warrant were taken out by other persons to compel her to 
swear it, Clark was to furnish her with money to pay the fine. Ac- 
cordingly a deed of conveyance was made of the land in question, con- 
veying the same to the plaintiff in fee simple, and delivered, as an es- 
crow to the defendant Ragsdale, to be delivered to the plaintiff at the 
end of three years from the birth of his daughter’s child provided 
plaintifi’s daughter did not swear the child to the defendant Clark, 
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within that time. This obligation, on his own part, was also reduced to 
writing, and put into the hands of the defendant Ragsdale. The bill states 
that he has continued in possession of the land, and has complied with 
his part of the agreement faithfully, by taking care of his daughter and 
child from the time the child was born until a short time before the 
three years expired, when the defendant Clark, having great influence 
with his daughter, prevailed on her to leave his house and reside in a 
house belonging to him near a saw-mill which he owned, leaving the 
child with plaintiff; that he managed to excite his daughter against 
him, and only a few days before the expiration of the time agreed on, 
procured her to swear the child to him, Clark. This, he charges, was 
done fraudulently and collusively, in order to defeat the condition on 
which the deed was to be delivered. Although often requested by 
plaintiff, the defendant Ragsdale, has declined to deliver the deed de- 
posited with him, alleging as a reason for thus declining, that he has 
been forbidden by the defendant Clark, to do so, who pretends that 
the condition on which the delivery was to be made, has been broken, 
and that he is not bound to complete the conveyance. The bill further 
alleges that Clark has brought an ejectment in the County Court of 
Guilford, and recovered against plaintiff, and threatens to take out 
execution on the same, and turn him out of possession. The bill prays 
an injunction, also, for a conveyance of the land; and for that pur- 

pose, that defendant Ragsdale be compelled to file the deed in 
(311) his hands in the office of the clerk and master of Guilford Coun- 

ty, that the same may be delivered over to the plaintiff; also for 
general relief. | 

At the return Term, the defendant Clark, demurred to the bill, for 
the reason that the consideration for making the deed in question was 
“Immoral, illegal and impolitic.” There was a joinder in demurrer, and 
the cause was set down for argument. 

On hearing the argument of counsel, the Judge below overruled the 
demurrer, and ordered the defendant Clark to answer; also, that the 
injunction theretofore issued be continued. From which decree the 
defendant appealled. 


Morehead for plaintiff. 
Miller for defendants. 


Pearson, J. A father, whose daughter is debauched, has a cause of 
action for damages. The daughter is not obliged to swear the child, 
provided she pays a fine of five dollars, and gives bond for the main- 
tenance of the child. | 
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If the father, in consideration of a tract of land, releases his cause of 
action, and agrees to support the child, so that it shall not become a 
County charge, we can see nothing iniquitous in the transaction, and 
nothing which violates public policy, especially when, as in this case, 
the land stands as a security for the performance of the agreement; the 
object of the bastardy law being fully answered, and litigation pre- 
vented. 

The doctrine in regard to marriage-brokage bonds, and agreement, in 
restraint of public trade, has no application. A bond given for future 
cohabitation is void; but a bond given as compensation, or rather in 
atonement for past cohabitation, will be enforced. 

In our case there is no suggestion that there was a stipulation for 
the connivance of the father at future cohabitation, as a part of the 
price of the land; that would be, indeed, iniquitous. After the 
injury was inflicted, the defendant ought to have offered com- (312) 
pensation. There is nothing, even in good morals, which forbade 
the father from accepting it. 

The law in regard to “compounding felonies” has no application. 
One who has been injured by a violent battery may accept compensa- 
tion, and agree not to be active in getting up an indictment. Indeed, 
it is a common practice on the circuit, upon convictions for assaults and 
batteries, and the like offences, for the Court to intimate to the defend- 
ant that his case will be looked upon more favorably, if he will make 
ample compensation to the individual immediately injured. This is 
a commendable practice, for the ends of justice are answered by pun- 
ishing the offender, while, at the same time, the individual peculiarly 
interested, receives compensation, and thus litigation is prevented. 


Per curiam. 
The demurrer must be overruled. 


THOMAS G. DREW, ADMINISTRATOR, AND OTHERS v. TIMOTHY CLEMMONS. 


A bill, by several tenants in common of slaves, praying for a sale for par- 
tition, and also, praying for an account for hires against one not alleged to be 
one of themselves, is multifarious, and cannot be sustained. 


A bill, by tenants in common of slaves, for a partition, cannot be sustained, 
while another is in the adverse possession of such slaves. 


Causz removed from the Court of Equity of Brunswick County. 


260 IN THE SUPREME COURT. [55 


DREW Vv. CLEMMONS. 
seg ice in Nee a ee 


In contemplation of a marriage about to be solemnized between the 
defendant, Timothy Clemmons, and Unity Gilbert, on the 8th day of 
January, 1831, the former entered into a contract in writing under seal, 
whereby, certain slaves therein mentioned, to wit: Liddy, Dora, Mall, 
Hardy and Jane, with the increase of the females, are secured to the 

said Unity, “during her natural life, and after her death, one-half 
(313) of the above described negroes, with their future issue and in- 

crease of the females, to be equally divided to the child of the said 
Timothy, if any by the said Unity, and if more than one child by the 
said Unity, then, and in that case, the whole of the said negro slaves, 
with their futures issue and increase, to be equally divided among the 
children that the said Timothy may have by the said Unity Gilbert; 
and in case the said Unity should have no child by the said Timothy, 
after her death, the above described negro slaves, with their future 
issue and increase, to revert to my other children, and their heirs and 
assigns.” 

Unity, who, immediately after the execution of the above instru- 
ment, became the wife of the said Timothy, died in the year 1892, 
without ever having had any child or children by the said Timothy; 
leaving the defendant, Timothy, surviving her. 

The plaintiffs are the children of the defendant, Timothy, by a for- 
mer marriage, and the personal representatives and descendants of 
such as are dead. 

The bill prays for a partition of the slaves, and for an account of 
the hires since the death of Unity, alleging that the defendant has 
been, since that time, in possession of them, and has made large pro- 
fits from them. 

The answer, not being adverted to in the opinion of the Court, is 
not set out. 

The cause was set down for hearing on the bill, answer and exhibits, 
and sent up by consent of parties. 


London for the plaintiffs. 
No counsel appeared for the defendant in this Court. 


Nasu, C. J. The bill is filed for the partition of certain slaves. It 
alleges that the plaintiffs are tenants in common of the slaves men- 
tioned, by virtue of a marriage settlement made between the defend- 
ant, Timothy Clemmons, and one Unity Gilbert, whereby the slaves 
were conveyed to the said Unity during her life, and after her death, to 

the children of the said Timothy; that she is dead, and the com- 
(314) plainants are the children of the said Timothy and their des- 
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cendants, and entitled, by the marriage settlement, to the slaves, 
as tenants in common. The bill then states that the defendant, Tim- 
othy Clemmons, the grantor in the deed, and the husband of the said 
Unity, and who has survived her, is in possession of the said slaves, 
and has been since the death of his said wife, hiring them out and mak- 
ing large profits, of which they claim their respective shares. It prays 
for an account of the hire of the slaves, and a sale of them for parti- 
tion. 

The bill cannot be sustained. It is multifarious, bringing before the 
Court distinct and independent causes of action, to wit: praying an 
account and relief against Timothy Clemmons, and a sale of the 
slaves for partition among the claimants. Adams’ Eq. 568; 4 John Ch. 
Rep., 199. 

2. The bill is demurrable, as it states that the defendant, Tim- 
othy Clemmons, is in the adverse possession of the slaves, using them 
as his own. The bill does not use the word adverse, but the statement 
shows such to be the character of the defendant’s possession. The 
principle is too plain to need authority, that tenants in common can- 
not procure a partition or sale of property, while out of possession. 
They must obtain possession before they can sustain a bill for parti- 
tion. 


Per curiam. 
Bill dismissed. 


TIMOTHY CLEMMONS v. THOMAS G. DREW anp OTHERS. 


When there has been a palpable mistake by a draftsman, in drawing a mar- 
riage settlement, the Court of Equity will reform it, so as to make it ex- 
press the intention of the parties. | 


CausE removed from the Court of Equity of BRuNSWIcK. 

In the year 1831, the plaintiff, Timothy Clemmons, who was a wid- 
ower, with several children by a former marriage, and who was 
possessed of several slaves, and other property of value, mar- (315) 
ried Unity Gilbert, who was a widow with a small property in 
slaves, etc., and who also had several children by her former marriage. 
Previously to the consummation of this marriage, a deed was entered 
into by the parties, and a third person, one Goodwin, as trustee, the 
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purpose and effect of which was to secure the use of her property to 
the said Timothy Clemmons and Unity Gilbert, his intended wife, dur- 
ing their joint lives, and after the death of either, then to the survivor, 
and after the death of both, then to the children of the said Unity by 
her former husband; but if there should be a child or children by the 
then comtemplated marriage, he or they were to come in for “an equal 
share of the stock.” The marriage took place, and the parties lived to- 
eether for twenty-one years, when the said Unity died, without having 
had any child or children by this marriage. 

The bill alleges that it was the understanding and agreement be- 
tween the plaintiff and his intended wife, Unity, that a similar deed 
should be drawn at the same time, and be executed by him, so as to se- 
cure the property which he owned, to himself and the said Unity for 
their joint lives, then to the survivor for her or his life; and in case 
there should be no issue of the marriage, the property of each was to 
go to the children of their former marriages respectively. It further 
alleges that one Moses McKeithan was employed by him to write the 
deeds, and instructed accordingly; but, that in drawing the latter deed 
he has omitted to give him any estate in these slaves after the death of 
his wife, but gives them all to his children after that event. The bill 
alleges that, according to the deed as it now stands, the children of his 
former marriage are immediately entitled to the slaves, and that they, 
so believing, have filed a bill in the Court of Equity of Brunswick, 
seeking to take these slaves from him and sell them for a division, and 
make him account for their hires since the death of Unity, his late 
wife. The bill prays that the deed in question may be reformed in this 

honorable Court, so as to make it express the intention of the 
(316) parties. 

The children by his former marriage are made parties, and 
they answer that they have never been informed, and do not believe 
the instrument in question was intended to be different from what it is, 
and so they hold the plaintiff to strict proof. 

The deposition of Moses McKeithan establishes the allegations in 
the bill; its contents are recited in the opinion of the Court so fully 
that it is not deemed necessary in this connection to state them. 

The cause was set for hearing on the bill, answer, exhibits and 
proofs, and sent to this Court by consent. 


No counsel appeared in this Court for plaintiff. 
London for defendant. 


Nasu, ©. J. The bill states, that a marriage being about to take 
place between the plaintiff and one Unity Gilbert, it was mutually 
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agreed that “each party should place their property in such a condi- 
tion as that they should have a joint estate in the property of each 
during their lives, remainder to the survivor for life, and after the 
death of both, if without issue from the intended marriage, then, and 
in that case, the property should go to the children of each by their for- 
mer marriages; her children having her property, and his children tak- 
ing his property.” That Moses McKeithan was called upon to draw 
two deeds, and the intention of the parties fully explained to him. In 
drawing the deed from Unity Gilbert, the intention of the parties was 
observed, but in drawing that to be executed by the plaintiff, the 
draftsman committed a great error, for, by that deed, the whole of the 
negroes of the plaintiff were conveyed to Unity Gilbert during her life, 
and upon her death without issue of the marriage with the plaintiff, 
then to the children of the plaintiff by his former wife, who are the 
present defendants. The defendants deny that there was any mistake 
in drawing the deed executed by the plaintiff. 

The bill is to rectify this alleged mistake. The testimony of Mr. 
McKeithan conclusively establishes the mistake. He states that 
the intention of the parties was, that they should jointly own and (317) 
enjoy the whole of the property, as well that of Unity Gilbert 
as of the plaintiff, during their joint lives, with remainder to the sur- | 
vivor during his or her life, and upon the death of both, wthout leaving 
issue of the marriage, the property of each should return to his or her 
children by their respective previous marriages; that his instructions 
were to draw the deeds in conformity with that agreement. 

Both the deeds are before the Court as exhibits. In the one dispos- 
ing of the property of Unity Gilbert the intention of the parties is 
fully expressed; but in that executed by the plaintiff, there is a most 
important variation. Under it, he has no interest in the slaves beyond 
the life of Unity, but upon her death, without issue of the marriage, 
the slaves of the plaintiff are to go immediately to his children. Mc- 
Keithan tells us that the deed of Unity expresses truly the agreement, 
but that of the plaintiff does not. He accounts for the discrepancy be- 
tween the two deeds with a naivete both amusing and creditable to 
him. Unity’s deed was drawn first, a work of some labor; and when he 
had got through the first part of the plaintiff’s deed, the latter invited 
him to go and take a drink: the invitation was not to be neglected, 
but he is silent as to the number of drinks he did take. He returned to 
his work, and slyly insinuates that the latter part was written under 
the pressure of the plaintiff’s impatience to get married, and of his to 
get home. Unity’s deed was read over to her before executing it; the 
plaintiff’s was not; upon the assurance of the witness of its being like 


264. IN THE SUPREME COURT. [55 


TroY vu. NORMENT. 


the other, and that plaintiff executed it in ignorance of the mistake, 
of which he, the witness, was, at the time, perfectly unconscious. 

The statement is so plain and simple as to carry conviction with it; 
but if any doubt could remain as to its truthfulness, it must all vanish 
upon considering the transaction. The object of the parties was that the 
property of each, after the death of both, should go to the children of 
their previous marriages, should there be no issue of that about to take 

place; thus securing to each a life-estate in all the slaves. The 
(318) deed of the plaintiff, so far from carrying out the agreement, 

strips him of his property upon the death of Unity, and leaves 
him without any support, dependent upon the charity of his children. 
How far he could depend upon that tie, which binds the child to the 
parent—perhaps the most universal tie known to our nature—is evi- 
denced by the bill filed by his children, to strip him of his property, 
and which is disposed of at the present term of the Court. Besides, 
how is it possible to suppose that the plaintiff should be willing that 
Unity, if she should survive him, should have all the slaves during her 
life, and if he survived her, she dying without issue of the marriage, all 
of his slaves should go immediately to his children, and leave him pen- 
niless? 

The mistake is fully proved, and the plaintiff, Timothy Clemmons, 
is entitled to have the deed executed by him, corrected, so as to con- 
form to the agreement made between him and Unity Gilbert, before 
the marriage. 


Per curiam. 
Decree accordingly. 


Cited: Day v. Day, 84 N.C. 410; Harding v. Long, 103 N.C. 7; 
Church v. Trustees, 158 N.C. 122; Moore v. Baker, 222 N.C. 788. 


ROBERT E. TROY v. THOMAS A. NORMENT. 


Where irreparable injury is alleged by the plaintiff, and is made apparent by 
the allegations in his bill, the Court will not dissolve a special injunction, 
simply on the denial in the defendant’s answer. 


AppraL from an interlocutory decree, made by his Honor, Judge 
CALDWELL, at the Spring Term, 1856, of the Court of Equity of Robe- 
son County. | 
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The plaintiff owns a small tract of land, of about eleven acres, ad- 
joining the town of Lumberton, on which he resides, through which 
there flowed a sluggish expanse of water, creating much swamp-land 
and marsh; but by cutting ditches in several directions, he had caused 
the water to flow off: freely, and had, in a great measure, reclaimed this 
marsh, so as to make it fit for cultivation. 

The defendant owned a larger tract of land, adjoining the (319) 
plaintiff’s, lying partly on the marsh or swamp above men- 
tioned, and partly on a depression or swamp, beyond a ridge that en- 
tirely separated the natural flows of water into these two depressions 
or swamps. On this latter side of the ridge there were several ponds of 
stagnant water, besides the water oozing through the swamp. 

The plaintiff alleges in his bill that the defendant commenced the 
process of draining that portion of his lands lying on the opposite side 
of the ridge from him, and was, as plaintiff supposed, about to conduct 
the water from the ponds and swamp, through ditches leading along 
the natural course of the water; but for some unexplained cause, he 
suddenly turned towards the plaintiff’s land with his main ditch, and 
was, at the time of filing the bill, in the act of cutting through the ridge 
above spoken of, and threatened by this means, to throw the whole 
accumulation of water from these ponds and ditches, mentioned above, 
into the swamp or depression above described as being on the plain- 
tiff’s land, so as to make the whole pass through the ditches prepared 
by plaintiff; which he alleges, are sufficient to conduct off all the water 
that might collect in the depression above him, on his side of the ridge, 
but are by no means sufficient to discharge the additional amount 
about to be thrown upon his land by this proposed ditch. He alleges 
that the consequences will be, that his land will be again overflowed, and 
large quantities of earth, sand and gravel, will be washed down upon 
it, and entirely frustrate all the pains which he has taken to improve 
and reclaim it, and will make this part of his tenement worthless, or 
nearly so. He avers that this grievance would be of constant recur- 
rence, and such that no compensation in damages could adequately 
remunerate. He further avers that there is no necessity for this act of 
the defendant, for that he had it in his power, by pursuing the mode 
prescribed by Act of Assembly, to conduct all the water from these 
ponds and the swamp, by pursuing with his ditch the natural flow of 
the water as it now runs, without deviating to cut across the 
ridge. (320) 

The prayer of the bill is for an injunction to restrain the de- 
fendant from proceeding with the ditches, as threatened by him, and 
for general relief. 
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The defendant’s answer denies that he intends to throw all the water 
on the further side of the ridge, upon the plaintiff’s side; but he says 
there is one pond on that side which is extremely injurious to his land, 
and by cutting this ditch, “which is its natural outlet,” he can get rid 
of it quite conveniently, and thereby keep entirely on his own land; 
and that otherwise he should have to go upon the land of his neighbor 
below to make a drain, and should then have to pay damages; besides, 
in this latter course, he should have to cross the public road with his 
ditch, which would be a great public inconvenience. He denies that the 
water which he proposes to pass through the improvement complained of, 
will cause any accumulation of earth, sand or gravel, as apprehended by 
the plaintiff, or any accumulation of water, so as to prejudice or incom- 
mode the land of the plaintiff; for he says, the fall is such that the whole 
will pass off freely from plaintiff’s land. 

On a motion to dissolve the injunction previously granted, the Court, 
being of opinion with the plaintiff, refused so to order, and the de- 
fendant, by leave of the Court, appealed. 


Leitch for plaintzff. 
Shepard for defendant. 


Nasu, C. J. The doctrine of injunctions, as a branch of Equity 
jurisdiction, has been so often before this Court, and the difference be- 
tween a common and a special injunction, so plainly pointed out, that 
it cannot be necessary to discuss the matter here. 

The plaintiff is the owner of a small tract of land, containing ele- 
ven acres, which lies below, and contiguous to, a large tract belong- 
ing to the defendant. The plaintiff has cut ditches to drain his land, 
which are sufficient for that purpose. Upon the defendant’s land there 

are several large ponds and bays, and to drain them he is cut- 
(321) ting ditches, which will throw the water which runs upon the 

defendant’s land upon the plaintiff’s; fill up his ditches and 
overflow his land. The bill alleges that in cutting his ditches the de- 
fendant has left the natural course in which the water flows, and is 
carrying it through a ridge which divides their respective lands; and 
that, by pursuing the course of the drainage, the defendant can effect 
his purpose without injury to the plaintiff. The answer denies that, in 
cutting his ditches, the defendant has deviated from the natural 
course of the drainage, and avers that his ditches are needed for ‘the 
draining of his land; but he admits substantially that the same object 
may be obtained by him by pursuing a different course. 

The principle governing such an application as this is fully stated 
in the cases of McBrayer v. Hardin, 42 N.C. 1, and Purnell v. Damel, 
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43 N.C. 9. In applications for special injunctions (and this is such a 
one,) the bill is read as an affidavit to contradict the answer; and where 
they are in conflict, and the injury to the plaintiff will be irreparable, 1 
the relief be not granted, the injunction will not be dissolved on motion, 
but will be continued to the hearing, to enable the parties to support by 
proofs their respective allegations. Justice demands this course. Where 
there is nothing before the Court but oath against oath, how can the 
Chancellor’s conscience be satisfactorily enlightened? It is not denied that 
every owner of land has a right to improve it in any way he pleases; to 
cut ditches to drain it where necessary; but in exercising his own just 
rights, he must be careful to inflict no injury on his neighbor. The defen- 
dant, therefore, has a clear right to ditch his own land, but the plaintiff 
has an equally clear right to be protected in the enjoyment of his prop- 
erty, and when the injury will prove irreparable he has the right to invoke 
the aid of this Court. The bill alleges that the ditches of the defendant de- 
viate from the natural course of the run of the water; this, the answer 
denies. The Court cannot know how the fact is without proof. 
By the interlocutory order of the Court below, the injunction 

was continued to the hearing. In this there is no error. This (322) 
opinion will be certified. 


Per curiam. 
Decree accordingly. 


Cited: Gause v. Perkins, 56 N.C. 182; Dunkhart v. Rinehart, 87 N.C. 
998: Marshall v. Comrs., 89 N.C. 107, Zeiger v. Stephenson, 153 N.C. 530; 
Person v. Person, 154 N.C. 454; Sanders v. Ins. Co., 183 N.C. 67. 


ERASMUS H. SAUNDERSON v. CALEB BALLANCE. 


Where A, having an unregistered deed for half of a tract of land, stands by 
and sees the same sold at public auction by a trustee as the land of another, 
and permits B to buy it, and afterwards to pay the purchase money and take a 
deed for it from the trustee, under an impression that he was getting a good 
title for the whole; which impression is well known to A, and he does not 
disclose his title at such auction sale, nor say anything about it at that time, 
nor afterwards, before the money is paid; such concealment is a fraud upon 
B, and a Court of Equity will compel A to convey his moiety to B, upon 
the repayment of what he gave for such moiety. 


Cause removed from the Court of Equity of Hyde County. 
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Thomas Ballance, now deceased, being greatly indebted to various 
persons, for the purpose of securing his creditors, made a deed in fee 
of his land in trust, to David Carter, dated 10th of May, 1853. 
Amongst other tracts of land he conveyed the one in question, lying 
near the town of Middleton, in Hyde County, known as the home 
plantation, containing about three hundred acres. This deed in trust 
was duly proved and registered, and by virtue of the power and au- 
thority therein contained, the said David Carter, as trustee, on the 
15th of June, 1853, having made advertisement, exposed the lands em- 
braced therein to public sale, to the highest bidder, on a credit of six 
months. The land in question was sold to the plaintiff, Saunderson, 
who became the last and highest bidder for the same, at $3,942, and 
gave bond and security for the purchase-money, according to the 
terms of the sale. At the maturity of the bond thus given, the plain- 
tiff paid the purchase-money and took from the trustee a deed in fee 
simple for the same, without warranty; he, the trustee, believing that 

the title of the land was undoubtedly good. 
(323) Thomas Ballance had purchased the land in question from 

his father, one Caleb Ballance, and took deed for the same, dated 
in the year 1821, which, for the want of words of inheritance, convey- 
ed to the said Thomas only the life-estate of the grantor, Caleb. 
Thomas Ballance, however, immediately entered upon the land thus 
conveyed, and continued in the possession thereof up to the time of 
making the deed of trust above mentioned, claiming the same as his 
absolute property in fee. 

Upon the death of Caleb, the grantor, the reversion of this land 
descended to his heirs-at-law, who were Thomas Ballance, Joshua Bal- 
lance, and a sister, who dying without issue, the whole reversion final- 
ly became the property of the said Thomas and Joshua. 

On the 8th day of June, in the year 1853, a few days before the 
sale by the trustee, Joshua Ballance made a deed in fee for his half 
of the reversion of the land in controversy, to the defendant, Caleb 
Ballance, Jr., for the consideration of $25, which, it is admitted, was 
much less than the actual value thereof. Thomas Ballance, by permis- 
sion of the plaintiff, remained in possession of the land, after the trus- 
tee’s sale, until his death which occurred in December following; and 
the defendant, who was living with the said Thomas, took the posses- 
sion and still holds the same. When the plaintiff, in the month of Jan- 
uary following, demanded the possession, from Caleb, he, for the first 
time, produced his deed from Joshua Ballance, and claimed one half 
of the land. This latter deed was not registered until after the death of 


Thomas Ballance. 
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The plaintiff alleges in his bill, that at the sale of the trustee above 
mentioned, while the land in question was being offered for sale, he 
enquired of the former owner. Thomas Ballance, in the presence and 
hearing of the defendant, Caleb, whether the title of the same was 
clear and indefeasible, and received for an answer, that it was; that 
the said Caleb made no claim to the land on this occasion, and said noth- 
ing about the deed which he now sets up; that he relied upon this assur- 
ance of the said Thomas, and fully believed that he was pur- 
chasing the entire estate in the land; and that although the de- (824) 
fendant knew well that he was buying under this impression, he 
failed to make known his claim of title to the half, as now set up, until 
after the plaintiff had paid the purchase-money and taken his deed as 
aforesaid. The prayer of the bill is for a conveyance of the half of the 
land bought of Joshua Ballance, and for general relief. 

The defendant, in his answer, admits that he was present when 
plaintiff bought the land, and admits that he gave him no notice of the 
deed which he held from Joshua Ballance, for one half of it, nor of any 
claim to it whatever, and excuses himself for this omission by the fol- 
lowing statement: “This defendant says, that he had said deed at, and 
before, the sale by Carter, the trustee, but he did not feel bound at 
said sale to disclose his title; because he knew, that before the sale, the 
deed from Caleb Ballance, Sen’r., to Thomas Ballance, had been ex- 
amined by the trustee; and the said trustee knew, or might have 
known, that the said deed conveyed only a life-estate; and because 
said trustee in offering said land for sale, carefully and distinctly 
stated that it was only the estate of Thomas Ballance, whatever that 
might be, which was sold; which this defendant thought was a suffi- 
cient caution to all purchasers to inquire for themselves. This defend- 
ant thinks it probable the plaintiff did not know the character of the 
deed from Caleb Ballance, Sen’r., to Thomas Ballance; but he might 
easily have known the same, as the said deed was duly registered in 
Hyde County, on the 11th dy of January 1821, and the sale by the 
said Carter had been advertised for several weeks before it took place.”’ 
The defendant denies that he heard the conversation, at the sale, be- 
tween the plaintiff and Thomas Ballance, as stated in the bill. 

There were replication and commissions; and testimony was taken; 
and the cause set down for hearing on the bill, answer, exhibits, former 
orders and proofs, and sent to this Court. 


Shaw for plaintrff. 
Rodman and Donnell for defendant. 
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(325) Barri, J. The allegation of the bill, that, at the time when 

the plaintiff purchased the land in question, and just before 
he made the purchase, he enquired of the former owner, Thomas Bal- 
lance, in the presence and hearing of the defendant, whether the title 
was good, and received an answer that it was, (the defendant not dis- 
closing his title,) whereby the plaintiff was induced to purchase the 
land at a full and fair price, is rendered probable by the testimony 
taken in the cause; but the proof is not so full and satisfactory as to 
justify us in declaring the fact to be established. We might, therfore, 
in this state of the case, either direct a further inquiry to be made by 
the master, or order an issue to be tried by a jury, were we not satis- 
fied that enough appears upon the pleadings to entitle the plaintiff to 
the relief which he seeks. 

The defendant, in his answer, admits that, having ascertained that 
the deed under which his father claimed the land, conveyed only an 
estate for life, and that his father owned one half only of the reversionary 
interest in fee, he purchased the other half from his uncle, Joshua 
Ballance, to whom it belonged; that this purchase was made a short 
time before the sale made by Carter, the trustee; that he was present at 
the sale and did not disclose his title, alleging as a reason for his silence 
that “he knew that, before the sale, the deed from Caleb Ballance, 
Sen’r., to Thomas Ballance had been examined by the trustee; and the 
said trustee knew, or might have known, that said deed conveyed only 
a life-estate; and because said trustee, in offering said land for sale, 
carefully and distinctly stated that it was only the estate of Thomas 
Ballance whatever that might be, which was offered for sale; which 
the defendant thought was a sufficient caution for all purchasers to 
enquire for themselves.” He stated, as a further reason that, though 
he thought it probable that the plaintiff “did not know the character 
of the deed from Caleb Ballance, Sen’r., to Thomas Ballance, he might 
easily have known the same, as the said deed was duly registered in 
Hyde County, on the 11th day of January, 1821, and the sale by said 

Carter had been advertised for several weeks before it took 
(326) place.” The statement that Carter had examined the deed under 

which his grantor, Thomas Ballance, claimed, was expressly de- 
nied by him in his deposition taken for the defendant. On the contrary, 
he declared that he thought the title of his grantor was “undoubtedly 
good.” The testimony of other witnesses shows clearly that inquiries 
were made of Thomas Ballance, at the sale, whether his title to the 
land in question was good, and he answered, unhesitatingly, that it 
was. There can be no doubt, then, that the trustee thought he was 
selling an undisputed fee sinmple title, in the whole tract of land, and 
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the bidders were laboring under the same impression. Can the plain- 
tiff, who purchased under these circumstances, have, in this Court, the 
relief which he seeks?” This question we will now proceed to answer. 
Mr. Justice Story, in his “Conmentaries on Equity Jurisprudence,” 
vol. 1, sec. 385, says: “In many instances, a man may innocently be 
silent; for as has been often observed, aliud est tacere, aliud celare. 
But, in other cases, a man is bound to speak out; and his very silence 
becomes as expressive as if he had openly consented to what is said or 
done, and had become a party to the transaction. Thus, if a man, hav- 
ing a title to an estate, which is offered for sale, and knowing his title, 
stands by and encourages the sale, or does not forbid it, and thereby 
another person is induced to purchase the estate, under the supposition 
that his title is good, the former, so standing, by, and being silent, will be 
bound by the sale; and neither he nor his privies will be at liberty to 
dispute the validity of the purchaser.” Among the cases upon which 
this doctrine was established is an early one-——Raw and Pole v. Pole, 
decided in 1691, reported shortly after, in 2 Vern. Rep. 239. “Leonard 
Pole, the defendant’s elder brother, upon his marriage with the plain- 
tiff Elizabeth Pole, settled the lands in question upon her for her 
jointure. The defendant was privy to the treaty of the marriage, and 
engrossed the jointure-deed, and concealed the entail. Leonard Pole 
being dead, without issue, and having devised the land to the plaintiff 
Raw, the defendant, having the deed of entail in his custody, made by 
his grand-father, brought his ejectment and recovered. The 

plaintiffs brought their bill for relief, and the defendant, by an- (827) 
swer, confessed he was privy to the marriage treaty, and en- 

grossed the plaintiff Elizabeth’s jointure-deed, and that he had then 
the deed of entail in his hands; but did not mention his title, nor dis- 
cover the ancient deed of entail, because he apprehended his brother 
would dock the entail.” The Court gave the plaintiff Elizabeth relief, 
and, as to her, enjoined the ejyectment, but refused relief to the plain- 
tiff Raw, because he was a mere volunteer. This case must be regarded 
as a strong one. It does not appear that the defendant procured, or had 
any agency, in bringing about the marriage between his brother and the 
plaintiff Elizabeth. He was only privy to it, that is, knew of it and as- 
sisted in preparing the jointure deed. His title was a remote one, de- 
pending upon the death of his brother without issue, and without hav- 
ing barred the estate tail; and he concealed the deed of entail, not with 
a view to defraud his brother’s wife, but to prevent his docking the en- 
tail. But, notwithstanding all these circumstances, the Court thought 
that a high moral principle of honesty and fair dealing required it to 
interpose for the purpose of preventing the defendant from taking ad- 
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vantage of the probable effect of his silence. On the section next suc- 
ceeding to that which we have already cited, Mr. Justice Story says 
that, “in order, however, to justify the application of this cogent moral 
principle, it is indispensable that the party so standing by and con- 
cealing his rights should be fully apprised of them, and should, by his 
conduct, or gross negligence, encourage or influence the purchaser; for, 
if he ig wholly ignorant of his rights, or the purchaser knows them, or 
if his acts, or silence, or negligence, do not mislead, or in any manner 
affect the transaction, there can be no just inference of actual or con- 
structive fraud-on his part.” Under these exceptions to the general 
rule, the case of Tilghman v. West, 43 N.C. 183, was decided in favor 
of the defendant; but it is too obvious to require comment that they 
do not apply to the present case. The defendant knew his rights and 

intentionally concealed them, and the plaintiff was, no doubt, 
(328) influenced thereby to make the purchase. The plaintiff is, therefore, 

clearly entitled to the aid of this Court, in making his title 
good. But in order to have it, he must pay to the defendant the $25 
which he paid to Joshua Ballance, with interest. He may have a decree 
that, upon doing this, the defendant shall surrender to him the posses- 
sion of the land in dispute and execute a deed for all the right, title 
and interest therein, which he acquired by his purchase from Joshua 
Ballance. 


Per curiam. 
Decree accordingly. 


Cited: May v. Hawks, 62 N.C. 314; Mason v. Williams, 66 N.C. 
573; Holt v. Bason, 72 N.C. 311; Hast v. Dolthite, 72 N.C. 566; Sher- 
rill v. Sherrill, 73 N.C. 18; Hull v. Carter, 86 N.C. 526; Humphreys v. 
Finch, 97 N.C. 307; Lumber Co. v. Price, 144 N.C. 54; Embler v. Embler, 
224 N.C. 811. 


THOMAS HOWERTON v. JOHN WIMBISH, ADMINISTRATOR. 


The wife of one claiming a part of a fund raised by a sale of land, under a 
decree of a Court of Equity, of which land, it is alleged, she is a tenant in 
common, is a necessary party. 


Where land has been sold under a decree of a Court of Equity, and on a 
petition by one of the parties, the fund has been ordered to be paid to him, 
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it is not competent for one who was a party to the original petition, and 
who acted as a commissioner to make the sale, to file a bill in the nature of 
a petition, in the Court of Equity of another County, praying that a part of 
the fund may be paid to him, on the ground that he had no notice of the 
interlocutory petition. 


CausE removed from the Court of Equity of Orange County. 

The bill which professes to be in the nature of a petition, alleges 
that James Vaughan died in the County of Granville, in the year 1816, 
having made and published his last will and testament, which was duly 
proved in the County Court of that County, and that he therein be- 
queathed and devised as follows: 

“I lend to my beloved wife, Ann Vaughan, my whole estate, real 
and personal, in manner and form as hereafter to be stated and di- 
rected, with some exceptions hereinafter to be made, during 
widow-hood. Item. I give and bequeath to my beloved wife, (829) 
Ann Vaughan, one third of my estate, real and personal, my 
carriage and two best horses, four beds and furniture, all the curtains 
and toilets of every description, to her and her heirs forever. Item. In 
case it should be more convenient to my beloved wife to have the Nut- 
bush land and my manor-house and land, and even the negroes, sold, 
(the latter, however, I suppose she ought to keep, as she will have two- 
thirds during widow-hood, and one-third in fee,) she is at liberty to 
do so, as she will have ample money to purchase elsewhere.”’ 

That Mrs. Vaughan was seized and possessed of the property thus 
devised and bequeathed, from the death of her husband till her own 
death, which occurred in January, 1833. That before her death, she 
made and published her will, which bears date 14th of September, 1832, 
with a codicil which bears date 9th of December, 1832, which was also 
proved in the County Court of Granville, and recorded; in which last men- 
tioned will she devised and bequeathed to her grand-daughter, Maria 
Howerton, her heirs and assigns forever, the Nutbush tract of land and 
plantation, also the house and lot in the town of Williamsborough, where 
she resided. That at the time of making the last mentioned will, Maria 
Howerton was the wife of the plaintiff, Thomas Howerton, and has con- 
tinued such to the present time. That the plaintiff and his wife, Maria, had 
children born alive at the time of the making of the said will, and he en- 
tered into possession of the real estate so devised by the said Ann to his 
wife, and became seized of the same. That a, bill in Equity was filed in the 
Court of Granville County, at the September Term thereof, in favor of Os- 
born Vaughan and others, against Samuel Dickens, the executor of James 
Vaughan, Thomas Vaughan, and Thomas Howerton, executors of Mrs. 
Ann Vaughan, praying, among other things, for a sale and division of the 
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Nutbush land and manor-house and lot, in the town of Williamsborough, 
as devised by James Vaughan to Anne Vaughan, and by her to Mrs. How- 

erton. That a decree upon said bill was made at September term, 
(330) 1836, of the said Court of Equity, appointing Thomas Howerton, 

the plaintiff, commissioner to sell the land in question; that 
plaintiff did make sale of the said land according to the terms of the 
decree. That bonds for the purchase-money were taken, and by him 
filed in the office of the clerk and master, and approved by the Court; 
and the money subsequently collected by the clerk and master. That, 
in the year 1848, the defendant, as the administrator with the will 
annexed of James Vaughan, filed a petition in the Court of Equity 
aforesaid, praying that the fund in the office of the clerk and master 
might be paid to him, which, at the March term, 1849, was accordingly 
ordered and decreed; but that the plaintiff was not made a party to 
this petition, and that he had no notice of the proceeding, nor of the 
decree, before it was made. That in pursuance of this decree the money 
was paid to the defendant. 

The plaintiff insists that, under the will of Mrs. Vaughan, he is en- 
titled to a part of the said fund. He alleges that he has applied to the 
defendant for the same, and that he has refused and still refuses to 
pay him any part thereof. 

The prayer of the bill is, that the defendant account and pay over 
to plaintiff such part of the fund as he may be entitled to, and for 
general relief. 

The defendant demurred to the bill specially, for that Maria Hower- 
ton, the wife of the plaintiff, should have been made a party to the 
same; also, generally for the want of equity. 

The cause was set down for argument on the bill and demurrer, and 
sent to this Court under the act of Assembly. 


Bailey for plaintvff. 
Graham for defendant. 


Pearson, J. There are so many difficulties in the way of the plain- 
tiff, any one of which is a good ground for sustaining the demurrer, 
that we hardly know upon which to put our opinion. 

Treating this proceeding as a petition in the cause, we are 

(331) informed that the cause was instituted in the Court of Equity 
for Granville County; so, this petition cannot be entertained 

in the Court of Equity for the County of Orange. To avoid this ob- 
jection, the proceeding is styled “in the nature of a petition.” This is a 
novelty, but it does not meet the difficulty. Besides, we are informed that 
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in the cause in Granville, at March term, 1849, a decree was made, 
directing the clerk and master “to pay over the fund to John Wimbish, 
which was accordingly done.” We are not informed whether there has 
been a final decree or whether the cause is still pending in Granville 

“on further directions.” If the former, in order to get rid of the decretal 
order directing the fund to be paid over to John Wimbish, there must 
be a bill of review; if the latter, there must be a petition to rehear in 
the same Court, and not something “in the nature of a petition” in 
another Court, praying a decree directly in the face of a decretal or- 
der, which still remains in full force and unreversed. 

But if we treat this as an original bill, the difficulties accumulate. It 
asks the Court of Equity for Orange County, to decree that the de- 
fendant shall account with, and pay to, the plaintiff, a portion of a 
fund which the defendant received by force of a decree of the Court 
of Equity of Granville County, and is similar to an action of assump- 
sit for “money had and received,”’ when the money has been recovered 
by a judgment. 

Again, according to the plaintiff’s own showing, if he is entitled to a 
portion of the fund, his wife is entitled to the balance; so, if he re- 
covers his part in this original bill, he will then file another original bill in 
the name of himself and wife, for her part, making two bills and two 
accounts in regard to the same fund. This is literally “taking two bites 
at a cherry,” an unnecessary splitting up of a cause, which the practice 
of this Court will not allow; its policy being to discourage a multiplicity 
of suits; so his wife is a necessary party. 

outa, according to the plaintiff’s own showing, his wife acquired 
title to the land mentioned in the pleadings, under the will of Mrs. Ann 
Vaughan; he entered and was thereof seized, had issue, and be- 
came entitled to a separate estate in his own right, as tenant (332) 
by the courtesy initiate; but he does not show that the title of 
either himself or wife has been divested and passed out of them, so the 
land still belongs to them: of course, they can have no title to the 
fund now in question, that being a matter which it concerns the pur- 
chasers, under the decree in Granville, to see to. 

As a last resort, the plaintiff informs us that, at September term, 
1853, of the Court of Equity of Granville County, one Osborne Vaia- 
han, aad others, filed a bill against Samuel Dickens, executor of James 
Vaughan, and Thomas Vaughan and Thomas Howerton, the plaintiff, 
executors of Ann Vaughan, praying for a sale and division of the land. 
An order of sale was made, and he, Thomas Howerton, (the plaintiff,) 
was appointed commissioner, and as such, sold the land. The sale was ~ 
confirmed, the money paid in, and afterwards paid over, by a decree 


276 IN THE SUPREME COURT. [55 


sal pss aaa es bien Soe Sete es a ee 
FIOWERTON UV. WIMBISH. 


Sate Sol Sg ee ee a eS 


of the Court, to John Wimbish, (the defendant,) who was the adminis- 
trator, with the will annexed, of the original testator, James Vaughan. 
We are not told who this Osborn Vaughan was, but presume he was 
one of the heirs-at-law of James Vaughan, and that “the others” were 
the rest of the heirs-at-law. So, it seems they acted upon the assump- 
tion that the land belonged to them as heirs-at-law, and asked for a 
sale, for the purpose of partition among themselves, as tenants in 
common. We are unable to conjecture why the executors of James 
Vaughan, or of Ann Vaughan, were made parties; but there 1s no sug- 
gestion that the bill contained any allegation that the land, or any 
part thereof, belonged to the plaintiff, or to his wife; so, the land was sold 
as the property of the heirs-at-law, and the right of the plaintiff and 
his wife unaffected by the sale. 

To the question how can Howerton and his wife make out any title 
to the fund, the answer is,—true, Mrs. Howerton has no title; but 
Howerton, the present plaintiff, is entitled to a portion of it by estop- 
pel; and the argument is this: he is estopped, being a party of record. 
Estoppels are mutual; therefore, John Wimbish, the administrator with 

the will annexed, cannot deny his title to a portion of the fund. 
(333) This is a nonsequitur. It would hit nearer the mark, if aimed at 

the heirs-at-law, the land having been sold as their property ; 
but it is a singular attempt on the part of the plaintiff, to take advan- 
tage of his own wrong, or rather his own folly, as a foundation for his 
title to a portion of this fund. Being a party to the bill filed by the 
heirs-at-law, he ought then to have alleged title in himself and wife, 
so as either to stop the sale, or join in and have his own title, as well 
as that of the heirs, sold, in which event he would have been entitled 
to a portion of the fund. : 
This distinguishes our case from Armfield v. Moore, 44 N.C. 158, re- 
lied on by plaintiff’s counsel. There, the petition alleged that the slaves 
belonged to James Moore, Elizabeth Carnes and Jane Moore, each be- 
ing entitled to one-third, as tenants In common. This allegation was 
acted upon, and partition made; and it was held that James Moore 
could not gainsay this state of facts, or be heard to say that Jane 
Moore was not entitled to one-third part, and that it belonged to him, 
as the administrator of the deceased husband of the said Jane. Here, 
there was no allegation that the land belonged to the plaintiff, and no 
action was taken in respect to his title. 

If one stands by, and sees his land sold as the property of another, 
and does not make known his title, he is, in most cases, on the ground 
of fraud, not permitted to set up his title against the purchaser. The 
idea that, if there is no fraud, but mere ignorance or folly in not mak- 
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ing known this title, and in making sale as commissioner, he can after- 
wards claim a part of the purchase-money, is of the first impression. 


Per curiam. 
Demurrer sustained, and bill dismissed with costs. 


(334) 


REUBEN L. HOLMES v. ANN HOLMES Anp ANOTHER. 


Tenants in common are entitled to partition as of right. 


The mode of partition between tenants in common, whether by an actual 
partition at common law, or by sale, is a matter to be determined by a Court 
of Equity, under the Act of Assembly, Rev. Code, ch. 82. 


It is only upon a petition for a sale for the purpose of a partition, that the 


question is involved as to how the interest of the several parties will be af- 
fected by the one mode of partition or the other. 


THIS Was & PETITION by a tenant in common of a mill, against his 
co-tenants for a sale for partition. 

Moses Holmes, the former owner of the mill in question, devised it 
in certain proportions to his son, the plaintiff, Reuben L. Holmes, and 
to his widow, and another son, named Cicero, (who is an infant,) as 
tenants in common. Shortly after the testator’s death, violent contro- 
versies arose between the plaintiff and the defendant Ann, in regard to 
the mill and other matters, especially in regard to the employment of 
a miller. The plaintiff had put a free negro of bad character, by the 
name of Bob Valentine, in charge of the mill, who was strenuously ob- 
jected to by the defendant Ann, and was, by her, turned out of it, and 
a slave of her own, by the name of Jim, put in his place; this slave was, 
in turn, driven out by the plaintiff, and Bob replaced. Sometimes the 
mill was locked, and the agent of one or the other party kept out; and 
at one time the defendant Ann, was refused admittance, and kept out 
by force. 

The defendants Ann and Cicero both answered; the first denying 
that she was to blame for the dissensions existing between her and the 
plaintiff; objecting to a sale of the property upon the ground that she 
had a large family dependent upon the profits of the mill, and that 
it would be greatly to her interest, and that of her infant son, the third 
tenant in common, that it should be continued as common property. 
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An order was made referring it to the clerk and master of Davidson 
County, to inquire and report whether it would be for the interest of 
the several parties that the property should be sold. Much testi- 
(335) mony was taken before him, upon the inquiry instituted under 
the order; but as it is all immaterial, under the view taken of 

the case in this Court, it is omitted. 

The clerk and master reported that it was to the interest of all the 
parties that the property should be sold. 

To this report the defendants filed various exceptions, which, for 
the reason as applying to the testimony, it is not deemed necessary to 
state. 

The cause was set down for hearing upon the petition, answers, for- 
mer orders, the report of the clerk and master, and the exceptions to 
the same. 

His Honor, Judge Dick, sustained the exceptions to the report, and 
ordered the same to be set aside, also that the petition be dismissed. 
From which decree the plaintiff appealed to the Supreme Court. 


Morehead for plaintiff. 
Mendenhall and Bryan for defendants. 


Pearson, J. This is a petition for partition. The petition alleges, 
that from the nature of the property, it cannot be divided without prej- 
udice to the interest of all the parties, and prays that the mill may 
be sold for the purpose of partition, according to the Act of Assembly. 

Tenants in common are entitled to partition, as of right; co-parce- 
ners had this right at common law; the right is conferred upon joint- 
tenants and tenants in common by statute. The mode of assigning 
dower in mills, is to allow the widow every third ‘“‘toll dish,” or every 
third day, week, or month, etc. The mode of making partition among ten- 
ants in common, was the same, each taking a toll dish alternately, or 
alternating by each having the mill a specified time. This mode of 
making partition, was found to be inconvenient, if not impracticable; 
and to remedy this evil, among other things, the Act of Assembly 
above referred to, confers upon Courts of Equity the power to order a 
sale for the purpose of partition, when actual partition cannot be made 

without injury to some or all of the parties interested. Rev. Code, 
(336) ch. 82, sec. 8. The action taken in the Court below, was under an 
entire misconception of the rights of the parties. The defendants 
do not aver that an actual partition can be made without prejudice to the 
interest of the parties, but object to a sale on the ground, that it would be 
more for their interest, that the mill should be kept by the parties, as ten- 
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ants in common. The reference to the clerk and master, is to report “whe- 
ther the land and mill, mentioned in the pleadings, should be sold.” He re- 
ports that, in his opinion, that it would be for the interest of the parties 
that the mill should be sold. His Honor was of a different opinion, and or- 
dered the petition, so far as it prays for a sale of the mill, to be dismissed. 
This, we say, was an entire misconception. The question was not whether 
it was for the interest of the parties to sell the mill, but whether it was 
not better to sell the mill, than to make actual partition in the com- 
mon law mode! As to this, there can be no difference of opinion; any 
one at all acquainted with that kind of property, will say at once it is 
out of the question to try to run a mill where different parties are en- 
titled to the alternate “toll dish,” or alternate times. Suppose it to be 
allotted to the parties by alternate weeks, so that negro Jim, or who- 
ever the defendants choose to. put there, has the management for one 
week, and the next, it is put in the charge of Bob Valentine; how long 
would the neighbors continue to send to the mill? They could not have 
“standing bags,” or allow grain or flour to stay over after each Satur- 
day night, without the necessity of taking an account between Jim and 
Bob, as to what would be missing. Jim, on Saturday night, would leave 
the gates up; and no head of water for Monday. Bob would run gravel 
through the stones, and Jim would leave the mill running empty; rats 
would cut the bolting cloth, etc., etc., to say nothing on the subject of 
repairs; what are necessary; how they should be done; by what work- 
men, ete. 

It it be said, should one party be in default, application could be 
made to a Court of Equity; admit it; but how soon would the 
profits be absorbed by the costs, if the clerk and master was to (337) 
be called on to report who was a suitable miller; what were the 
necessary repairs; what workmen, etc., etc.; in short, if the mill was 
to be taken in charge by the Court of Equity. The same objections ap- 
ply to a jurisdiction of this kind, which induced the Court to refuse to 
attempt to give relief upon contracts in relation to co-partnerships. If 
parties, although bound by express contract to do business as co-part- 
ners, in a store for instance, cannot agree as to its management, a 
Court of Equity does not attempt to make them agree, nor to manage 
the business for them. The only relief is to enable them to dissolve, and 
to wind up the concern. 


Per curiam. 
The order appealed from is reversed. 
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Cited: Church v. Trustees, 158 N.C. 123; Haddock v. Stocks, 167 
N.C. 74; Foster v. Williams, 182 N.C. 636; Barber v. Barber, 195 N.C. 
712; Talley v. Murchinson, 212 N.C. 206; Trust Co. v. Watkins, 215 
N.C. 294; Rostan v. Huggins, 216 N.C. 389; Mineral Co. v. Young, 
220 N.C. 290. 


JOHN P. HAUGHTON v. WM. BENBURY AND ANOTHER, EXECUTORS. 


Where slaves are limited to a female, generally, and at her death, to another, 
on the contingency of her dying without issue, and the vendee of the hus- 
band of such female, with the fraudulent purpose of defeating the contingent 
estate, runs them out of the State; such remainder-man after the happening 
of the contingency, is entitled to relief in Equity against such vendee. 


The measure of the relief of the remainder-man is the excess of the value of 
his contingent interest over that of the first taker, at the time of the fraudu- 
lent removal; his right to recover, in such a case, is not defeated or di- 
minished by the death, or deterioration, of the slaves, after such vendee has 
fraudulently disposed of them. 

Where, under a will, a tenant in common of slaves, entitled to the share of 
another on a contingency, joins in a petition for partition, setting forth his 
title under the will, and a decree is made for partition generally, such de- 
cree is no estoppel to that person’s claiming an interest in such slaves, which 


accrued afterwards by the happening of the contingency. 


Causr removed from the Court of Equity of Chowan County. 
Jonathan Haughton died in the year 1835, having made a will, in 
which among other things, he devised and bequeathed to four of his 
erand-children, George J. Barney, Mary 8. B. Haughton, Sam- 
(338) uel T. Haughton, and the plaintiff, John P. Haughton, some 
land and a large number of slaves, (naming them,) with the 
following contingent limitation in remainder: “And should any of my 
above named grand-children die without issue, at their death, then, it 
is my desire that my above named real and personal estate shall go to 
the surviving grand-children above mentioned; and, if all of those survi- 
vors should die without issue, as aforesaid, then their shares, whether orig- 
inal, or accruing by survivorship, shall go to my aforesaid children then 
living, or their heirs.” At February term, of Chowan County Court, 
following testator’s death, upon a partition filed for that purpose, by a 
decree of the said Court, a partition of these slaves was made amongst 
the above named legatees, and their respective shares delivered to them 
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by the executor to the above recited will. The legatee, Mary 8S. B. 

Haughton, shortly thereafter, intermarried with one John W. Roberts, 

who made a deed in trust of the slaves that had been assigned to his 
wife, under which the interest of the said Roberts was sold at public 
auction, to Richard B. Benbury, testator of the defendants. Before 
this sale took place, George J. Barney and Samuel P. Haughton had 
died without leaving issue at their deaths, which was well known to the 
defendant’s testator when he purchased the slaves in question. These 
slaves were bought by the said Benbury at less than their real value, 

and immediately sold by him to a speculator, with a view and under- 
standing that they should be carried beyond the limits of this State, 

and with the intention of defeating the contingent interest of the plain- 
tiff: This sale to the testator, R. B. Benbury, and resale to the slave- 
dealer, was made in the Spring of the year 1842, and the slaves im- 
mediately carried out of the State to parts unknown to the plaintiff. 
Mary 8. B. Haughton, (afterwards Roberts,) died about the year 1851, 
without leaving issue at her death; and within twelve months thereafter, 
the plaintiff became of age, and shortly thereafter brought this suit. 
Richard B. Benbury died about the year , having made and pub- 
lished his will, in which the defendants were appointed execu- 

tors, who qualified and received assets beyond the amount of (339) 
the plaintiff’s claim. 

The plaintiff insists, that by the deaths of the several colegatees, 
leaving him surviving, he became entitled, under the will of Jonathan 
Haughton, to the share of the said slaves that had been allotted to 
Mary 8. B. Haughton, and that they having been fraudulently re- 
moved beyond the limits of the State by the said R. B. Benbury’s 
agency, and being thus put beyond the reach of any legal or equitable 
remedy which he might have had, his personal representatives are lia- 
ble to account to him, out of the assets in their hands, for the value of 
the said slaves with their increase, as well as for the hires since the 
death of Mrs. Roberts; and the prayer of the bill is according to this 
view of the case. The Blame also prays for general relief. ! 

The answer of the defendants sets up, and insists, that the decree of 
partition by which the slaves in question were assigned to their intes- 
tate in absolute right, to which plaintiff was a party, estops him from 
claiming this property; and further, that, if he has any right at all, his 
remedy is in a Court of Law, and not in this Court. » 

There was replication to te answer, commissions and proofs; and 
the cause being | set down for hearing, was sent. to this oun by con-. 
sent. : 


Hines a plaintif. 
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Smith for defendants. 


Pearson, J. It is well settled, that a Court of Equity will protect 
the interest of one entitled to a “limitation over” in slaves, after the 
termination of a life-estate. 

If the party is vigilant, and makes application before the slaves are 
carried out of the State, the relief is plain; i. e., a bond for the forth- 
coming of the slaves at the termination of the life-estate, which is en- 
forced, if necessary, by a writ of sequestration. When the application 

is not made until after the slaves are removed, the extent of the 
(340) relief that will be given 1s not settled. In Cheshire v. Chesire, 

37 N.C. 573, the slaves having been run out of the State and 
sold before the bill was filed, the Court say, “the defendants are un- 
able to get back the slaves, either at Law or in Equity, from the pres- 
ent holder; therefore the plaintiff cannot get relief on the particular 
prayer in his bill, (a bond for the forthcoming of the slaves at the 
death of the tenant for life) ; but he now elects to take the purchase- 
money received by the defendant, and claims this under the prayer for 
general relief; and we are of opinion that he is entitled to it, with in- 
terest, from the death of the tenant for life.” She died pending the suit. 
So, according to this case, when the entire estate in the slaves has been 
sold, the relief is a decree for the purchase money, minus the interest 
during the life of the tenant for life, the bill being filed soon after the 
slaves were taken off and sold. In Lewis v. Kemp, 38 N.C. 233, the bill 
was not filed until after the death of the tenant for life; some of the 
slaves were on hand at his death, but he had sold the others, and they 
had been taken out of the State many years before, and had not been 
heard of for more than seven years. In regard to the former, the 
decree is, that they, together with their increase, be delivered over by 
the executor of the tenant for life, to the remainder-man, with an ac- 
count of the hires. In regard to the latter, the Court, assuming that 
they had been removed out of the State by the tenant for life, with an 
intent to defraud the remainder-man, declare that the plaintiff is en- 
titled to relief, but not to the particular relief he seeks, (1. e., the value 
of the negroes sold, together with their increase since, and an account 
of hires since the death of the tenant for life); and the Court say, 
“upon the death of the tenant for life, his estate is answerable to him in 
remainder for the value of the chattel sold, to be estimated at the time 
of the sale, together with interest from the death of the tenant for life. 
If, however, the chattel sold, (a negro for instance,) has died during 
the life of the tenant for life, we hold that the remainder-man has no 
claim for its value upon the estate of the tenant for life; so, if the 
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chattel has become deteriorated before the life-estate falls in, he 

is only entitled to that which remains, and the value would be (341) 
estimated at the time of the death of the tenant for life, with 
interest from that time.” It was, therefore, referred to the master to 
report the sums for which the defendant, as executor, is answerable, 
upon the principles declared. Before the master, the defendant showed 
that he had no assets, except to some small amount, and the case pass- 
ed off without any definite action, being remanded to the Court below, 
where it was probably compromised. It had been previously held in an 
action at law, for one of these same negroes, “that if the negro had 
died in the life-time of the tenant for life, the remainder never took 
effect; that, whether the negro had died before the tenant for life, was 
a question, of fact for the jury; that, when a person is proved to have 
been alive, the presumption is that he continues to live, until the con- 
trary appears; but this presumption ceases if he is not seen or heard 
of in seven years; and the presumption that he is dead gets stronger 
and stronger, the longer it is after this that he is not heard of.” This 
was the ruling in the Court below, which, upon an appeal, was ap- 
proved of by this Court. Lewis v. Mobley, 20 N.C. 323. So, according 
to this case, if the slave dies during the continuance of the life-estate, 
the remainder-man is not entitled to a decree for his value at the time 
he was sold, and taken out of the State, nor to the purchase-money, 
minus the interest during the life of the tenant for life. 

In Lee v. McBride, 41 N.C. 583, it was declared in the Court below 
that the purchaser of a particular estate in a slave, who, in fraud of 
the remainder-man, carried the slave out of the State and sold him, was 
lable to the remainder-man for the purchase-money, with interest. On 
an appeal the decree was reversed, upon the ground that there was no 
sufficient proof to sustain the allegation of fraud, and the bill was dis- 
missed. In delivering the opinion, the extent of the relief to which the 
plaintiff would be entitled—assuming the slave to have been sold and 
carried out of the State with an intent to defraud the remainder-man 
—Jis discussed. It is there said, “the remainder-man is not en- 
titled to the purchase-money, with interest from the bill filed, (342) 
without regard to the value of the particular estate, or that in 
remainder, ether at the day of sale, or of the decree pronounced ;” for, 
that would amount to a forfeiture of the particular estate; and after 
some remarks in reference to the difficulty of laying down a rule as 
to the extent of the relief to which the remainder-man is entitled, the 
question 1s left open. 7 

After an examination of the cases, and a full consideration of the 
principles involved, we are satisfied, that when a slave is sold with an 
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intent to defraud the remainder-man, although the slave dies during 
the life of the tenant for life, still the remainder-man may elect. to 
ratify the sale, and is entitled to a decree for such part of the pur- 
chase-money, with interest thereon from the day of sale, as will bear 
to the whole sum the proportion of the value of his estate to the value 
of the whole. In other words the purchaser-money should be divided 
between the owner of the particular estate and the remainder-man, 1 
proportion to the relative value of their respective interests. Upon the 
same principle, that a tenant In common, when the property is sold out 
and out by his co-tenant, may either follow the property, or may elect 
to have his share of the purchase money, or when the property is destroy- 
ed, or taken to “parts unknown,” may claim his share of its value. It is 
certain the owner of the particular estate cannot object to this rule; the 
objection to it is, that it is too favorable to him, as to some extent, he 1s 
allowed to take advantage of his own wrong, and to force the remainder- 
man to consent to the sale. On the other hand, this Court cannot punish 
the particular tenant by declaring his estate to be forfeited; and the re- 
mainder-man is at liberty, if the property is still in esse, to follow it, or, if 
he is not able to do so, he is entitled to the purchase-money, if it has been 
sold, or to its value, if it was run out of the State, minus the interest dur- 
ing the life-estate. If the property die during the life-estate—had there 
been no wrong attempted—the remainder-man, would, of course, get noth- 

ing; and, under the circumstances, a proper compensation for the 
(343) fraud attempted on the part of the particular tenant, is to re- 

quire him to pay the relative value of the remainder, as com- 
pared with the value of the particular estate at the time of the con- 
version. 

In all the cases to which we have referred, the limitation over was 
after a life-estate. In our case the entire estate 1s given to the first 
taker, determinable upon a contingency, and the limitation over to the 
plaintiff depends upon the happening of that contingency, and also, 
upon the fact of the plaintifi’s being the survivor; so, that the exe- 
cutory bequest, under which he 1s entitled, was uncertain as to the 
event, and also uncertain as to the person. 

We have no doubt that the principle upon which relief is given ap- 
plies to our case; but the uncertainty of the plaintiff’s intent at the 
time of the wrong committed, necessarily affects the mode of obtaining 
relief, and, to some degree, its extent. 

We are satisfied from the proofs that, the testator of the defendant, 
after he had purchased the interest of John W. Roberts, (who, by his 
intermarriage with Mary 8. B. Haughton, had become entitled to the 
entire-estate in the slaves now in controversy, subject to be determined 
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upon her death without issue then living,) sold the slaves to a negro- 
trader, with the expectation that he would immediately carry them 
out of this State, thereby intending to defeat any interest that might 
afterwards accrue to the plaintiff or any of the other legatees under the 
will of Jonathan Haughton. But it was the misfortune of the plaintiff 
that his interest had not then accrued, and now it is his misfortune not 
to have offered any proofs to repel the presumption of the death of the 
several slaves, arising from the fact that they have not been seen or 
heard of for more than seven years; he must, therefore, be content, 
under the rule above announced by us, to take a decree for the value 
of his interest, as compared with that of the defendant’s testator at 
the time of the sale, as to which there will be a reference, and in re- 
gard to which, according to the proofs, there can be no difficulty; be- 
cause the evidence shows the price given by the defendant’s 
testator for the interest of John W. Roberts, and also, the price (344) 
he obtained when he shortly afterwards sold the slaves out and 

out. If it is said that this is allowing the defendant to take advantage of 
his own wrong, the reply is, suppose the defendant had killed the slave, 
the plaintiff could only recover the comparative value at the time the. 
act was committed, and yet, that would be a greater wrong than send- 
ing him out of the State. If a female slave be given to A for life, re- 
mainder to B, and a third person kill the slave, surely B could not ex- 
pect to recover what would be supposed to have been her value and 
that of the children she might have had, at the time the life-estate 
falls in. 

The point made by the defendant’s counsel, upon the question of 
estoppel, is not supported by the cases cited. Armfield v. Moore, 44 
N.C. 157; Fanshaw v. Fanshaw, Ubid. 166. 

The petition for partition was filed to carry out the directions of the 
testator, and the petitioners set out their title to the entire estate, un- 
der the provision of the will. It was not necessary for them to set 
forth the fact that their estates were determinable upon certain con- 
tingencies, for the will directed that there should be a partition. It is 
a well settled rule upon the subject of estoppels that, “if any estate 
passes” there can be no estoppel upon this ground, that, a deed cannot 
operate aS a conveyance, and also, as an estoppel. Here, the entire 
estate passed, determinable upon a contingency; so the doctrine of es- 
toppel has no application. 


Per curiam. The plaintiff is entitled to the value of his interest in 
the slaves at the time of the sale by the defendant’s testator, with interest 
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from that time; and there must be a reference, unless the parties agree as 
to the amount. 


Cited: McKeil v. Cutlar, 57 N.C. 382; Isler v. Isler, 88 N.C. 580. 


(345) 
KINCHEN KEA v. SABRA COUNCIL AND ANOTHER. 


The statute of limitations, Rev. Stat., ch. 65, sec. 19, applies to a right of re- 
demption arising from construction of a Court of Equity, and the time must 
be computed from the accrual of the right to sue. 


Where the owner of slaves had mortgaged them, and the time for redemption 
was several times postponed by memoranda on the mortgage deed, and finally 
the right to redeem rested on the parol promise of the mortgagee, to let the 
mortgagor redeem at any time; but after three years the property was sold 
by a constable, who had executions against the mortgagor, by consent of the 
parties, on the terms of first satisfying the mortgage debt, and bought by the 
mortgagee, who held possession for fourteen years, under that purchase, de- 
nying the right to redeem; Held that the Statute was a bar, and that an agree- 
ment to refer the question of redemption to arbitration, which was violated 
by the mortgagor, did not revive it. 


CausE removed from the Court of Equity of Bladen. 

In the year 1835, the plaintiff, being much embarrassed, applied to 
the defendant Sabra, and at various times during that year, received 
from her certain sums of money, amounting, 1n all, to $925; and to se- 
cure the payment of that amount, executed to her an absolute bill of 
sale for a certain slave, named Molly, and her child, Henry; and sub- 
sequently, upon a further loan, he executed a like bill of sale for two 
other slaves—John, the child of Molly, and Jack, her husband; and 
upon the execution of these conveyances, the slaves were placed in 
possession of the said Sabra; at the same time she executed ‘certain 
paper writings,” in each of which was set forth in substance, that these 
bills of sale were, in truth, mere securities for the sums of money then 
loaned; and that, whenever these sums were paid to the defendant 
Sabra, she was to reconvey the property to the plaintiff. On the 26th 
of January, 1836, these two paper-writings were surrendered to the 
defendant Sabra, and in lieu thereof the following instrument of writ- 
ing was executed, and delivered by her to the plaintiff, viz: “I, Sabra 
Council, do hereby convenant and agree to, and with Kinchen Kea, 
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that if he, or his heirs, will, on or before the 6th day of January, 1837, 
pay to me or my heirs, the sum of nine hundred and twenty-five dol- 
lars, ($925,) I, or my heirs, will convey to him, or his heirs, by 
delivering all proper deeds of conveyance of a certain negro (346) 
woman, named Molly, and her son, Henry, and her son, John, 

also her husband, named Jack.” 

On the 6th day of January, 1837, the following memorandum was 
added to the above instrument: “This is to certify that the above 
agreement is continued until the first day of June next. On a subse- 
quent day, not recollected, there was added to the same instrument of 
writing this further memorandum: ‘Further agreement until January, 
1838.” 

The bill allges that, during the year 1838, the defendant, Sabra 
stated to the plaintiff that it was unnecessary that any further agree- 
ment should be made in writing, for that he might redeem the said 
slaves at any time when he might be able to do so; and that relying 
implicitly on the assurance of the said defendant, he made no special 
efforts to redeem the said property. 

On the Ist of January, 1841, one John G. Sutton, a constable, with 
the consent of the said Sabra, exposed to sale at auction the said four 
slaves, also, two other slaves, the children of the said Molly, named 
William and Nanny, born subsequently to the said conveyance, by 
virtue of certain justices’ judgments and executions which he had in his 
hands, to the amount, in all, of between three and four hundred dollars. 
The defendant Sabra appointed the defendant Kinchen K. Council her 
agent to attend the sale and buy in the property; that the said agent 
did buy the said slaves as the avowed agent of the said Sabra, declar- 
ing at the same time that they were sold, in the first place, to satisfy 
the debt as aforesaid, due the defendant Sabra, and if there was any 
overplus it was to go to the satisfaction of the executions in the hands 
of Sutton; and the plaintiff alleges that, for the purpose of preventing 
competition, the said agent declared, at the said sale, that nothing but 
specie would be received on any bid that might be made for any of 
these slaves, and that the said defendant was thus enabled to buy all 
the said slaves, except the child, Nanny, for the defendant 
Sabra, and that he, the said K. K. Council, bid off this latter (347) 
slave for himself. 

The plaintiff, in his bill, alleges that the gross amount of the sale 
of these slaves was $1429.50, which was greatly below their true value 
at that time, and much less than they would have brought at an exe- 
cution sale, had such sale been conducted without the oppressive inter- 
ference of these defendants. 
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The plaintiff further alleges that, since this sale, he has made fre- 
quent applications to the said Sabra for permission to redeem the 
slaves in her possession, and that she has always professed to be will- 
ing to come to a fair and equitable settlement and account in reference 
to these slaves; but she, at the same time, insisted that she would retain 
the slaves, as she had bought them at the constable’s sale, but she was 
willing to pay a fair price for them, if she had not already done so. He 
further alleges that, from time to time, he has offered to pay the 
amount of his indebtedness to her and redeem the slaves; to all which 
offers she has replied, in substance, that she wished to keep the slaves, 
and that plaintiff could buy others in their stead. 

The plaintiff alleges that the defendant Sabra is the plaintiff’s sister, 
and the defendant Kinchen K. Council is her son; that from the first of 
this transaction up to the fall of 1854, plaintiff has been greatly embar- 
rassed; that these facts, with the fact that he had great confidence in 
the integrity and good feelings of the defendants, caused him so long 
to delay this alternative of a suit. In the fall of 1854, however, with 
the assistance of a friend, he was able to tender her the amount due 
for principle and interest, and did tender her that amount, demanding, 
at the same time, the slaves in question, with their increase and profits, 
when she professed a willingness to settle, but wished 1t postponed until 
she could see her son, the other defendant, who had been her agent in 
the business. Afterwards, on the 6th of October, 1854, through an 
agent, he again applied to the defendant to redeem said slaves, and for 
an account, when an agreement was entered into in writing between 

the parties to submit the matters in contest between them to the 
(348) arbitrament of two disinterested individuals; that the plaintiff 

appointed one David Cashwell, and the defendant’s agent ap- 
pointed one John O. Daniel, when the parties met according to the 
agreement and submitted the matter with their writings and proofs, to 
the said arbitrators, who, not being able to agree, appointed an umpire 
to decide the matter, when the defendant Sabra, by her agent, the other 
defendant, immediately receded from the agreement to arbitrate, and 
declared to the plaintiff that if he ever got anything from the defend- 
ants it would be in the Courts of the Country. 

The bill was filed in March, 1855. The prayer of the bill is for a re- 
demption of the slaves and an account, also for general relief. 

The defendants demurred generally for the want of equity in the 
plaintiff’s bill. Joinder in demurrer. _ | 

The cause being set down for argument on the bill and demurrer, 
was heard before his Honor, who overruled the demurrer, and the de- 
fendants appealed. | ek, ud 
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Wm. A. Wright for plaintiff. 
Troy for defendants. 


Battie, J. The statute of limitations, upon which the defendants 
rely as a bar to the plaintiff’s right of redemption, enacts that, when a 
mortgagor of personal property shall fail to perform the conditions of 
the mortgage for the space of two years from the time of performance 
specified in it, or shall omit for that period after the forfeiture of the 
mortgage, to file a bill, claiming the equitable right to redeem, such 
mortgagor shall be forever barred of all claim in Equity to such per- 
sonal property. 1 Rev. Stat. ch. 65, sec. 19; Rev. Code, ch. 65, sec. 16. 
In the case of Batley v. Carter, 42 N.C. 282, it was held that this stat- 
ute “applied to a right of redemption arising by a construction of a 
Court of Equity, and the time must be computed from the accruing of 
the right to sue.” Whether the present is to be regarded as the 
case of an express mortgage, or ag one arising by construction (349) 
of the Court of Equity, is immaterial; for it is clear that in 
either case the time of performance cannot be brought down to a 
more recent date than the time of the sale of the slaves by the consta- 
ble in the year 1841; for, after that time, the bill itself states that the 
defendant Sabra Council always insisted that she would retain said 
slaves, as she had bought them at the sale made as aforesaid by John 
G. Sutton, but that she was willing to pay a fair price for them, if the 
price paid at the said sale was not their fair value; and that when the 
plaintiff several times afterwards offered to redeem the slaves, she al- 
ways replied that “she wished to keep the said slaves,” and that the 
plaintiff could buy others in their stead. The bill was not filed until 
the year 1855, so that it is clear the plaintiff has lost his right of re- 
demption, unless some transaction has taken place between the parties 
to revive it. The plaintiff contends that the agreement in writing to 
submit to arbitration the matters in controversy between the parties 
in relation to the mortgage entered into in 1854, does have the effect 
to displace the bar of the statute, and thereby revive his right of re- 
demption. Without deciding, or even intimating an opinion, whether a 
— distinct written acknowledgment of the mortgage as still subsisting, 
would have the operation contended for by the plaintiff, we hold, very 
decidedly, that the instrument referred to does not recognize. the mort- 
gage as still existing and binding between the parties. It does indeed 
state that there had been a mortgage, but it states also that the’ slaves 
had been sold by a constable, and purchased by the defendant Sabra; 
and then it sets forth that the parties agree to refer the matters in dis- 
pute between.them, in relation to the mortgage, etc., to arbitfation. 
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Now, what was the matter in dispute in relation to the mortgage? 

Clearly, that after the sale in 1841, the plaintiff claimed the right to 

redeem the slaves and the defendants denied it. The agreement to sub- 

mit that dispute to arbitration certainly cannot have the effect to ac- 
knowledge the plaintiff’s right to redeem; for, if it does, then the 

(350) defendant Sabra gave up her cause the moment she agreed to 
appoint judges to decide upon it. 

Whether the plaintiff can have any relief upon the written contract 
to refer the matter to arbitration, is not a question now before us. We 
are clearly satisfied that his equity to redeem the slaves is barred. The 
demurrer must be sustained and the bill dismissed. 


Per curiam. 
Decree accordingly. 


Cited: Colvard v. Waugh, 56 N.C. 388. 


STEPHEN BAGLEY, ADMINISTRATOR, AND OTHERS V. JAMES H. SASSER 
AND OTHERS. 


The admissions of a husband are not competent to affect the sole and sepa- 
rate interests of his wife. 

A parol promise by a husband to pay for land settled by third persons on 
his wife and children, is void under the statute of frauds, ete. 

A promise to pay a debt out of a particular fund, which never came to hand, 
is not obligatory. 


Cause removed from the Court of Equity of Johnston County. 
The material facts of this case are stated in the opinion of the Court. 


Husted for the plaintiffs. 
Moore for the defendants. 


Nasu, C.J. The bill is filed by the plaintiffs, to obtain a decree to 
sell a tract of land, held in trust for the sole and separate use of a 
married woman and her children, to discharge a debt due from them— 
a, debt of their own contracting. The application is a singular one, and 
certainly one of first impression. It appears that the defendant James 
H. Sasser, is a pastor of a baptist church, of which the com- 
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plainants are members. “Being in reduced circumstances, with a (351) 
large family and without a permanent home, the plaintiffs, 

with others of the church-members, agreed to purchase for his family 
a tract of land, for which they were to give the sum of $525; two hun- 
dred dollars of this sum were raised by subscription, and paid over 
to Mr. Hamant, the owner of the land, and for the balance, the pur- 
chasers gave their note, which is due, and they seek to sell the land to 
pay it off. The deed executed by Hamant to Thomas Bagley, is an ex- 
hibit in the case. By it the land is conveyed to Thomas Bagley, his 
heirs and assigns, for the sole and separate use of Appy Sasser, the 
wile of the defendant James H. Sasser, and her children, and after her 
death, to the use of such children of her present marriage, as might 
survive her. The equity upon which the plaintiffs rely, is an allegation, 
that it was a part of the contract of purchase, that if the money to 
pay for the land could not be raised by the plaintiffs, the amount due 
should be paid out of the money which Mrs. Sasser expected to receive 
from her father’s estate, and for which a suit was then pending in the 
Supreme Court, or that the money might be raised by a sale of the 
land, and that this provision was omitted by mistake. This state- 
ment is denied, and is not supported by the proof; Mr. Hamant is 
the only witness! who speaks to the matter, and his testimony as to the 
remarks of James H. Sasser, (waiving all objections to it,) is as to 
observations made by the latter, after the deed was executed. It was 
after that remark, that Thomas Bagley, the trustee, and one of the 
parties to the bond observed, “then it ought to be in the deed,” plainly 
showing that, up to that time, there was no such agreement, and that 
its ommission was not a matter of mistake. But, independently of that 
circumstance, James H. Sasser was no party to the deed, and took no 
interest under it; his declarations, therefore, cannot affect the defend- 
ants. 

Putting aside all objections which might be urged to granting to the 
plaintiffs the relief they seek, supposing the fact to be as alleged, we 
have to say, that the plaintiffs have failed to sustain, by their proof, 
the allegation of mistake. As to the promise of Sasser, if made, 
it cannot affect this question. Ist. It was a mere verbal promise (352) 
on his part, to pay the debt of another. 2nd. If good he was to 
pay out of a particular fund, which he never received. 


Per curiam. | 
Bill dismissed with costs. 


Cited: Peele v. Powell, 156 N.C. 558. 


292 IN THE SUPREME COURT. [55. 


ste gin eee ia eae ee ee ee 
JONES Vv. GORDON. 
wo ad See eee ee eS ee 


THOMAS F. JONES, Executor, v. ISA B. GORDON AND OTHERS. 


Where slaves, advanced by A to his son B, were, on the death of the son, ai- 
vided between his widow and children, and held adversely thereafter for 
three years, A, the father, is barred by the statute of limitations from after- 
wards reclaiming them. 

Where one was appointed Administrator, and an entry of record made to that 
effect, and a bond given without security, his appointment is valid. 


A bequest of “all my other negro slaves to the American Colonization Soci- 
ety.” (some being previously willed) will pass, as well those held in com- 
mon with another, as those held in severalty. 


Cause transmitted from the Court of Equity of Perquimons. 

Benjamin Gordon died intestate in the year 1841, possessed of cer- 
tain slaves which had been given to him by his father, John ©. Gordon, 
by parol, and the plaintiff Thomas F. Jones was appointed his ad- 
ministrator in 1842. At February Term, 1845, of Perquimons County 
Court, an order of partition was made of all the slaves belonging to 
the said Benjamin’s estate; and those in question were duly assigned 
to his two daughters, Mary L. and Isa B. Gordon, by commissioners, 
and sanctioned by a judgment of that Court. Previously, however, to 
such order, the administrator made known to J. C. Gordon, the father 
of Benjamin Gordon, that he held those slaves as part of the estate 
of his intestate, and was ready to deliver them, provided he said so. 
He declined receiving them, and desired the administrator to treat 
them as the other property of the estate. 

Upon this partition, Mrs. Gordon took possession of her part 

(353) of the estate, which embraced other slaves than those derived 

from J. C. Gordon, and also of the slaves in question, as the 

guardian of her two daughters, and hired them out, from year to year, 

until her death, in 1854; no division having been made between the 
daughters. 

Previously to the death of her mother, Mary L. Gordon died intes- 
tate, under age and unmarried, leaving her mother and her sister, Isa, 
her next of kin and distributees. Henry W. Barber applied for ad- 
ministration on her estate, and was ordered to be appointed, on giving 
bond and security. He signed a bond himself and left it in the office, 
but it was not signed by any surety; though he admits his willingness 
to act if his appointment thus made be valid. He is made a party de- 
fendant to this bill, and states to that effect in his answer. The prop- 
erty held in common between the two sisters had never been divided 
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between them before the death of Mary L., nor afterwards was the 
joint interest of Isa and her mother ever divided between them, previ- 
ously to the mother’s death. 

Maria L. Gordon, the mother, made a will, in which she bequeaths 
as follows: 


“Secondly. I give my negro man, Jack Blount, to my brother 
Thomas F. Jones, he knowing that I so give him, that Jack may enjoy 
every comfort.” 


“Third. I give all my other negro slaves to the American Coloniza- 
tion Society, provided the said negroes are willing to go to Liberia, 
and provided the Colonization Society is willing to receive them and 
send them to Liberia.” 


The plaintiff was appointed executor and accepted the office. 

The slaves embraced in this latter clause, had expressed their will- 
ingness to go, and the American Colonization Society had signified its 
willingness to accept the trust of sending them to Africa. 

The prayer of the bill is for a partition of the slaves held in common 
between the two daughters, and then of those held in common be- 
tween Mrs. Gordon and her daughter Isa; and for a decree directing 
the plaintiff as to his duty in delivering the slaves to the said society, 
so that he may be protected. | 

The facts above stated are agreed to in a written statement, filed (354) 
as evidence in the cause, and the answer of the defendant Bar- 
ber is substantially to the same effect. 

The cause was set down for hearing upon the bill, answer and ex- 
hibits, and sent up by consent. 


Smith for the plaintiff. 
Heath and Hines for the defendants. 


Nasu, C. J. According to the facts admitted, John C. Gordon, the 
father of Benjamin Gordon, who died in 1841, might have reclaimed 
the negroes which he had previously put into his possession; but he is 
now barred by the statute of limitations. After the death of Benjamin 
Gordon in 1841, Thomas F. Jones, his administrator, took the negroes 
into his possession, and so held them until 1845, when, under an order 
of the proper court, they were divided between the widow, Mrs. Maria 
L. Gordon, and the two children of her husband, Mary L., and Isa 
Gordon. Mrs. Gordon was duly appointed the guardian of her two chil- 
dren, and, as such, took into her possession the slaves allotted to them, 
and as such held them, up to the time of her death in 1854. From the time 
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of the partition, the possession of Mrs. Gordon and her children was ad- 
verse to the claim of John C. Gordon, who is still alive. His claim is 
barred by the statute of limitations. 

Mary L. Gordon died before her mother, whereby the latter, together 
with Isa Gordon, became entitled to her personal property as her next 
of kin. Mr. Barber applied to be appointed administrator upon her 
estate, when the usual order was made appointing him her administra- 
tor, upon his entering into bond with security according to law. He 
took the usual oath and executed an administration bond, which, how- 
ever, was never executed by his sureties. He doubts whether he is in 
law duly appointed. The following cases fully establish the validity 
of his appointment: Spencer v. Cahoon, 15 N.C. 225, and 18 N.C. 

97, and Davis v. Lamer, £7 N.C. 307. 
(355) Mrs. Maria L. Gordon died in 1854, after having made her 

last will and testament, in which she leaves to her brother 
Thomas F. Jones, and who has duly qualified as her executor, a favor- 
ite negro man by the name of J ack Blount. In the succeeding clause 
she bequeaths as follows: “T give all my other negro slaves to the 
American Colonization Society, provided said negroes are willing to go 
to Liberia, and provided the Colonization Society is willing to receive 
them, and send them to Liberia.” 

The question is presented, whether the bequest to the Colonization 
Society embraces the interest which Mrs. Gordon had, as one of the 
next of kin, in that portion of the slaves which fell to Mary L. Gor- 
don on the partition in 1845, or whether it is confined to those which 
were allotted on that partition to Mrs. Gordon. We are of opinion that 
the bequest of emancipation extends, not only to all the slaves of Mrs. 
Gordon and their increase held by her in severalty, but also to the 
slaves which may be allotted to the plaintiff as her representative, up- 
on a partition among the next of kin of Mary L. Gordon. Coz v. Wul- 
liams, 39 N.C. Jo. 

The Colonization Society has agreed to receive the negroes upon the 
terms proposed in the will, and the slaves have agreed to go to Liberia. 

The plaintiff is entitled to a decree for the partition of the slaves 
held in common by Henry W. Barber as administrator of Mary L. 
Gordon and her sister Isa, and also to a decree for partition of the 
slaves which shall be allotted to the administrator, between said ad- 
ministrator and the plaintiff; and also to a decree that the plaintiff deliver 
over to the American Colonization Society all the slaves embraced in this 
opinion as of the property of Mrs. Mary L. Gordon. 


Per curiam. 
Decree accordingly. 
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(356) 
JOHN C. PETTIJOHN anp ANOTHER v. HENRY WILLIAMS anp ANOTHER. 


It is too late for a party to complain of a fraud in the quality of the thing 
sold, and seek for a rescission of the contract after he has used it for two 
years—has tested its qualities—has assigned his interest in it, and the thing 
itself has so deteriorated in value, that it cannot be restored in the same 
plight and condition as when it was received by him. 


THIs cause was before the Court upon an appeal from an interlocu- 
tory order of the Court of Equity of Martin County, and heard at the 
December Term, 1855, (ante 302.) The case is now brought up for a 
final hearing, and the facts are sufficiently stated in the report of that 
decision. 


Rodman for plainivffs. 
Smith for defendants. 


Pearson, J. When this case was before us at December Term, 1855, 
(ante 302,) a suggestion was made (for the consideration of counsel) 
that the plaintiff was too late in making his application, for the reasons 
which are there stated, and reference was made to the principle estab- 
lished by the case of McDowell v. Simms, 45 N.C. 130. The question 
is now presented for a direct decision. There has been no amendment 
of the pleadings; no additional facts are brought out by the proofs, 
nor have we been favored with any argument of counsel to meet the 
difficulties which are there plainly pointed out as standing in the way 
of the plaintiffs. The consideration which we then bestowed upon the 
subject, inclined us to an opinion against the plaintiffs; the reflection 
which we have since bestowed upon it, satisfies us that the plaintiffs, 
at the time the bill was filed, had no equity, and that the principle 
established by McDowell v. Simms applies to our case. 


Per curiam. 
Bill dismissed. 


Cited: Stanton v. Hughes, 97 N.C. 321. 
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(357) 
CATHERINE M. CAMPBELL v. PATRICK MURPHY anp OTHERS. 


The jurisdiction of Courts of Equity over the subject of dower is well estab- 
lished. It is often the most convenient, and sometimes the only jurisdiction 
that can afford the appropriate relief. Especially is this the case when the 
widow seeks to be endowed of an equity of redemption. 


There is no statute of limitation in regard to the writ of dower; and if her 
case be not affected by the statute of presumptions, the widow is not bound to 
account for a delay. 


If there be no prayer against the administrator, he is not a necessary party 
to a bill for the assignment of dower. 


The right of a widow to dower is a legal right; it is prior to that of the heir; 
and his vendee is not protected by a want of notice and payment of a full price. 


A widow is not entitled to have dower of the improved value of her hus- 
band’s estate, but she must take it according to the value as it was in his 
life-time. 

A widow is entitled to a part of the insurance-money arising upon the de- 
struction of buildings in which she had an equitable claim to dower. 


She is also entitled to a third of the rent accruing thereon between the death 
of her husband and the decree of assignment. 


Cause removed from the Court of Equity of New-Hanover County. 
The bill was filed at the Spring Term, 1851, seeking the assignment 
of dower in a valuable lot in the town of Wilmington. The plaintiff 
ntermarried with her late husband, Marsden Campbell, in the year 
1834, and very shortly after that they removed to the State of Louisi- 
ana, and have never since returned to North Carolina. On the 18th of 
October, 1841, Marsden Campbell, the husband, died seized in fee of 
an equity of redemption to the lot in question. The lot had been mort- 
gaged to one Holmes, in 1834, and at the time of Marsden Campbell’s 
death there was still a balance due on the mortgage debt. This, how- 
ever, was paid off by the defendant William S. Campbell, the adminis- 
trator appointed upon the husband's estate in Louisiana; and under a 
petition filed by the heirs-at-law in the Court of Equity of New Han- 
over, (to which the plaintiff was not a party,) a sale of the lot 
(358) in question was made by the clerk and master of that Court to 
the above named Wm. 8. Campbell, at the price of $4000, and 
he afterwards, in the year 1845, sold the same to the defendant Patrick 
Murphy, for about the same price. 
After the death of Marsden Campbell, and before the sale by the 
clerk and master, to wit, in 1843, the buildings on the lot in question 
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were burnt and destroyed with fire, and having been insured, the said 
Wm. 8. Campbell, as administrator, received the sum of $4000, as in- 
surance money. 

Up to the time of the destruction of these buildings, they were taken 
possession of and rented by the heirs-at-law. 

The bill of the plaintiff sets forth that, shortly after the death of her 
husband, she enquired of Wm. 8S. Campbell, in whom she had great 
confidence, whether she was not entitled to dower in the lot and build- 
ings in question, who assured her that he had consulted a lawyer of 
respectable standing in North Carolina, and had been advised by him 
that she was not entitled, and upon that assurance she rested until she 
was better informed, shortly before the bringing of this suit. 

She alleges that her husband died seized of other lands in North 
Carolina, and possessed of a large personal estate in Louisiana, which 
have respectively gone into the hands of the heirs-at-law and of the 
defendant Wm. 8. Campbell, the administrator in Louisiana, and that 
there has not been any administration on the estate in this State. 

The prayer is for dower, for an account of the rents and profits, and 
for a portion of the insurance money. 

The heirs-at-law of Marsden Campbell, and Wm. 8. Campbell, the 
administrator appointed in Louisiana, and the purchaser of the lot, 
Patrick Murphy, are made defendants. 

The defendant Murphy alone answered. He insists upon the length 
of time elapsed between the death of Marsden Campbell and the filing 
of this bill; he also avers in his answer that he is a purchaser for a 
fair price, and without notice of the plaintiff’s right to dower, and he 
submits that he is not liable on that account. He also objects that there 
should have been an administrator in this State who should have 
been made a party to this suit. Replication, commissions and (359) 
proofs. 

The cause was set down for hearing upon the bill, answer, exhibits 
and former orders, and sent to this Court by consent. 


Or ere ey for plaintiff. 
Bryan and W. A. Wright for defendants. 


Prarson, J. The right of a widow to dower is a legal one, for which 
there is a remedy at law. But the inconveniences attending assignment 
at law, the necessity in almost every case for a discovery, by reason of 
the fact that the title deeds belonged to the heir, and for an account of 
the mesne profits, when any length of time intervened from the death 
of the husband to the time of the assignment, gave rise to a convenient 
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jurisdiction in Equity, where complete relief is given; with the excep- 
tion that, if the title of the plaintiff to be endowed be denied by the 
answer, that right must be sent to a Court of Law, to be tried by a 
jury. Curtis v. Curtis, 2 Bro. C. C. 631; Mundy v. Mundy, 2 Ves. 122; 
Pulteney v. Warren, 6 Ves. 76; D’Arcy v. Blake, 2 Sch. and Let. 387. 
Although our statute (Rev. Code, ch. 118,) gives to the widow a 
more direct and summary remedy than the writ of dower at common 
law, there is no reason to suppose that there was an intention to take 
away the jurisdiction which Courts of Equity had assumed over the 
subject. On the contrary, the intention was to give a cumulative rem-~ 
edy; so that the widow has an election to proceed in either mode. In- 
deed, in some cases, the jurisdiction is highly beneficial, if not abso- 
lutely necessary, to do entire justice, notwithstanding the remedy given 
by our statute. The case now before us presents an apt illustration, and 
shows that the widow was well advised in making her election to pro- 
ceed in this Court. At the death of the husband, the premises were un- 
der mortgage, and her right depended upon our statute giving dower 
in equities of redemption. Although this circumstance does not pre- 
vent the assignment by the summary proceeding at law—see 
(360) Thompson v. Thompson, 46 N.C. 480—yet an application to 
equity will, in almost all cases of the kind, become necessary, 
in order to have the incumbrance discharged; and consequently the 
application may, with great propriety, be made to that tribunal at the 
outset. The house standing on the lot, after the death of the husband, 
was consumed by fire; in consequence thereof, a large sum was paid 
by an insurance company. This constitutes a fund, the distribution of 
which comes within the peculiar province of a Court of Equity. The 
widow, in ignorance of her rights, (as she alleges,) failed to make ap- 
plication for nine years, during which time the house was burnt, in- 
surance money was paid, the lot sold, and the purchaser has erected 
other buildings thereon, at a cost of some $22,000. All these circum- 
stances made it fit and proper to apply to this Court. 
The relief asked for is resisted on several grounds: 


1. The “statute of limitations” and lapse of time. 


The statute of limitations to a “writ of right” is sixty years; to a 
formedon, fifty years, (afterwards reduced to twenty); to a writ of 
entry, thirty years. The writ of dower is in the nature of a writ of 
right; there is no statute of limitation in regard to it; for the reason, 
we suppose, that none was thought necessary; for the right ceased at 
the death of the widow, which would, in most cases, happen before the 
expiration of sixty, fifty, or even thirty years. The lapse of twenty 
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years raises a presumption of the abandonment of the right of redemp- 
tion of mortgages, and of other equitable rights, independently of any 
statute. Our statute reduces the time to ten years. The husband of the 
plaintiff died in October, 1841; this bill is filed at the Spring Term, 
1851; so, the ten years had not expired, and no explanation of this de- 
lay is necessary. But if it had been, the allegation of the bill sufficiently 
account for it. The plaintiff and her husband removed to Louisiana in 
1834, and she has never returned to this State. She avers that, as the 
lot was under mortgage at the time of the death of her husband, being 
uninformed of the existence of a statute giving the wife dower in an 
equity of redemption, she was ignorant of her rights until a 

short time before this bill was filed; that soon after the death of (361) 
her husband, she asked the advice of William 8. Campbell, one 

of the defendants, who was the administrator of her husband in Louisi- 
ana, and in whom she had great confidence, and was told by him that he 
had taken the opinion of a respectable lawyer in North Carolina, who 
advised him that she was not entitled; for this reason she failed to 
prosecute her claim until she was better informed. 


In assuming, for the sake of argument, that the ten years presump- 
tion would apply to a case like this, we wish not to be understood as 
affirming it to be so; for the mortgage was redeemed within a few 
years after the death of the husband, and it may be that would make a 
difference. 


2. The administrator of the husband is a necessary party, and the 
defendant Wm. 8. Campbell, the administrator in Louisiana, has not 
taken out letters of administration in this State. 


The administrator is not a necessary party. The Act which gives 
dower in equities of redemption, prescribes no mode of proceeding; 
that is left to be done by the Courts according to legal analogies. In 
England, if one, prior to his marriage, makes a lease for years, or mort- 
gage, dower is assigned to his wife, subject to the mortgage; and after 
it is assigned, the course is for the wife to file a bill against the mort- 
gagee, and the personal representatives, and the heirs or devisees of 
the husband, to have the mortgage redeemed, so as to relieve the land 
assigned as dower from the incumbrance. This is done by requiring 
the personal representative to pay the mortgage debt, if there be as- 
sets, and there is no other fund made chargeable in relief of the per- 
sonal estate, which is in general the primary fund for the payment of 
debts. For the want of personal assets, the widow is entitled to have 
the mortgage redeemed by the heir or devisee; she agreeing to keep 


300 IN THE SUPREME COURT. [55 


CAMPBELL vV. MURPHY. 


down the interest upon one-third of the mortgage debt, during her life; 
or to redeem the mortgage herself, and take an assignment as a secur- 
ity for the principle and interest paid by her, minus the interest on 

one-third during her life. In this way she is let into immediate 
(362) possession, and in enjoyment of the land assigned to her. Here 

is a plain analogy, which it is said, in the case of Thompson v. 
Thompson, the Courts will adopt. So, in order to have dower assigned, 
no other party is necessary but the terre-tenant. There afterwards 
may be a necessity for other proceedings and other parties, unless, as 
has been the case here, the mortgage be redeemed without suit. 


3. The defendant Murphy, relies upon the fact that he is a pur- 
chaser for valuable consideration without notice. 


Where one has the legal title, and the equities are equal, the law 
prevails. But, unfortunately for this defendant, the plaintiff has not a 
mere equity. She has a legal right, which is prior to his, and there is 
no reason why she cannot assert it. 


4. The plaintiff, by sleeping upon her rights, has not only induced 
the def’t. to purchase at a full price, but to erect large buildings, at 
the cost of $22,000; and it is againist conscience for her to claim dower 
in one-third of the lot, including his buildings. _ 


The consideration does not affect the plaintiff’s right to have her 
dower, but it has an important bearing upon the extent of the relief 
to which she is entitled. It has this effect at law when the terre-tenant 
is a purchaser: “If the wife be entitled to have dower of three acres 
of marsh, every one of the value of twelve pence, the heir, by his 
industry and charge, maketh it good meadow, every acre of the value 
of ten shillings, the wife shall have her dower according to the improv- 
ed value, and not according to the value as it was in her husband’s 
life-time; for her title is to the quantity of the land, viz: one just third 
part. And the like law it is if the heir improve the value of the land 
by building. And, on the other side, if the value be impaired in the 
time of the heir, she shall be endowed according to the value at the 
time of the assignment, and not according to the value as it was in the 
time of her husband.” Co. Lit. 82 a, 32 b. Upon which is the following note 
from Lord Hale’s MS., (n. 8): “If feoffee improve by buildings, yet 
dower shall be as it was in the seizin of the husband, (17 H. 3, Dower 
192; 31. Ed. 1 Voucher 288,) for the heir is not bound to warrant, ex- 

cept according to the value as it was at the time of the feof- 
(363) ment; and so, the wife would recover more against the feoffee 
than he could recover in value; which is not reasonable.” This 
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authority is decisive. It must be declared to be the opinion of the Court 
that the plaintiff is entitled to recover from the defendant Murphy, the 
interest upon one-third of the sum for which the lot was sold at the 
sale, made by the clerk and master mentioned in the pleadings, to 
wit, $4000, from the date of that sale up to the taking of the account; 
and also, interest upon such third part of the purchase-money, to be 
paid annually, up to the time of her death, for which the plaintiff will 
have a lien upon the premises as security, unless she elects to take the 
bond of the said Murphy, with approved sureties, in lieu thereof; or 
the plaintiff may elect to take a decree for such part of the purchase- 
money aforesaid, absolutely, with interest from the date of the sale, 
as is equal to the value of her life-estate in one-third part thereof; as 
to which there may be a reference. The plaintiff will, thereupon execute 
a release of her right to the defendant Murphy, and all claim for 
mesne profits during the time he has held possession. 


d. The other defendants insist that the plaintiff is entitled to no part 
of the insurance money. This point is settled against them. Graham v. 
Roberts, 43 N.C. 100. “The money received on the policy of insurance 
stands in place of the buildings consumed by fire; the tenant for life 
is entitled to the interest thereon for life, in lieu of the use and occupa- 
tion of the buildings, the interest to be paid annually.” So, the plain- 
tiff will be entitled to a decree against the defendant Wm. S. Campbell, 
who received the insurance money, for the interest upon one-third 
which has already accrued, and the interest upon such third as shall 
hereafter accrue during her life; the payment of which, annually, must 
be satisfactorily secured, unless the personal estate of the intestate, 
Marsden Campbell, was not sufficient to discharge the mortgage 
money, so that it became necessary to apply the insurance money, or 
some part thereof, to that purpose; as to which there must be a ref- 
erence. 


6. ‘These defendants insist that they are not chargeable with (364) 
the rent received by them for the house, from the death of the 
husband up to the time it was burnt. 


There was no judgment for damages in a writ of right, or a writ of 
entry, or a writ of dower at common law, on the ground that the terre- 
tenant, during the time he was seized, had performed the feudal ser- 
vices. Damages were given against a disseisor by statute in an assise of 
novel disseisin; and damages are given to the widow by the statute of 
Merton in a writ:of dower unde nihil; but it has been long settled that, 
in Equity, a widow is entitled to an account of the mesne profits, from 
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the death of the husband up to the assignment of dower. Indeed this 
was one of the grounds upon which that Court assumed jurisdiction. 
See Park on Dower. 

There must be an account of the mesne profits which were received 
by the defendants, or any of them. 


Per curiam. 
Decree accordingly. 


Cited: Caroon v. Cooper, 63 N.C. 388; Pollard v. Slaughter, 92 N.C. 
81; Efland v. Efland, 96 N.C. 493; Love v. McClure, 99 N.C. 294; Spar- 
ger v. Moore, 117 N.C. 453; Brown v. Morisey, 124 N.C. 294, 300; In Re 
Gorham, 177 N.C. 277; Chemical Co. v. Walston, 187 N.C. 824; Rook v. 
Horton, 190 N.C. 183; Holt v. Lynch, 201 N.C. 406; Odom v. Palmer, 209 
N.C. 98; Trust Co. v. Watkins, 215 N.C. 296; Artis v. Artis, 228 N.C. 764; 
Ingold v. Assurance Corp., 230 N.C. 146; Kennedy v. Kennedy, 236 N.C. 
422. | 


NEIL CAMPBELL v. EDWIN O. CAMPBELL. 


A parol agreement that B should reconvey to A one-half of a tract of land 
which A was conveying to him by a deed absolute upon its face, (no fraud, 
imposition or mistake, being alleged,) will not be upheld in a Court of Equity 
upon parol evidence alone of such agreement. 


Cause removed to this Court from the Court of Equity of Sampson 
County. 

On the 8th of Nov., 1847, the plaintiff executed to his son, the de- 
fendant, a deed for a tract of land, (describing it) supposed to contain 
three hundred acres, in consideration, as expressed in the deed, “of one 
thousand dollars, in hand paid, or secured to be paid.” An action of 
ejectment was brought on this title returnable at the Spring Term, 

1853, of Sampson Superior Court. 
(365) The plaintiff alleges that he was in debt, and that he and the 

defendant agreed that the latter should pay off his debts and 
take a conveyance for one-half of the land above described; that the 
defendant proceeded, and did pay off several of the debts, but he then 
complained that he had no security for the money he was thus advanc- 
ing; whereupon, to advance his son, and to encourage him in the pay- 
ment of the debts as he had undertaken, he yielded to the persuasions 
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of the defendant, and executed the above mentioned deed, but with an 
express understanding and agreement, that when the debts were paid 
off, one-half of this land was to be reconveyed to him; that the 
defendant paid little more of the debts, but let the land be sold for 
some of them, which he bought at sheriff’s sale; that this sale was 
brought about by the plaintiff himself, in order to force the defendant 
to pay off the debts, ‘and it was expressly understood, and that the 
truth was” (as pl’ff. alleged) that the sheriff was only selling the one- 
half of the land, which plaintiff was to convey to defendant, and that 
by an oversight and misapprehension on his part, and a cunning device 
on the other, the defendant took a sheriff’s deed for the whole land. 
Plaintiff alleges further, that he has often called upon the defendant 
to pay the rest of his debts and to reconvey one-half of the land to 
him, which he has heretofore failed and refused to do, but is prosecu- 
ting the action of ejectment against him, and as he has no legal title, 
plaintiff will be turned out of possession. 

The prayer of the bill is for a conveyance of one-half of the land, 
and an injunction also for general relief. 

The defendant filed an answer denying the allegations relied on by 
the plaintiff. 

There were replication to the answer, and proofs, which are suffi- 
ciently noticed in the opinion of the Court. 


Strange for the plaintiff. 
Shepard for the defendant. 


Battin, J. Among the allegations of hig bill, there is a 
statement by the plaintiff that he executed to the defendant, (366) 
his son, a deed whereby he conveyed to him the whole of the 
land in controversy, upon an agreement between them that, upon pay- 
ment by the son of certain debts, due from the father, the deed should 
be destroyed, and then the plaintiff should execute to the defendant, 
another deed, conveying one-half, only, of the same land. The plaintiff, 
admitting that the debts have been; in part, paid by the defendant, 
seeks a reconveyance of one-half the land, and that the defendant may 
be enjoined from prosecuting an action of ejectment which he had 
commenced for the purpose of turning him out of the possession of the 
land. The defendant denies the agreement, and insists that the deed 
was intended to be, what it is, an absolute conveyance in fee for the 
whole tract of land. The only evidence tending to prove the agreement, 
as insisted on by the plaintiff, is by parol; and the question is, whether 
a Court of Equity will, under such circumstances give relief. 
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We cannot-see any difference in principle between this case and the 
ordinary one of a bill for the specific performance of a parol contract 
for the purchase of land. The statute of frauds declares such a contract 
to be void; because its policy was to prevent the title of land from de- 
pending upon any other than evidence in writing. The plaintiff does 
not pretend, in the present case, that the deed was obtained from him 
by means of either fraud, accident, mistake, ignorance or undue ad- 
vantage, but only that he “yielded to the persuasions of the defend- 
ant.” Having knowingly and intentionally transferred the whole tract 
of land to his son, he is now endeavoring to get back one-half of it, upon 
parol proof of an agreement by his son to reconvey it. This would ex- 
pose the title of the defendant’s land to the danger of perjured or mis- 
taken testimony. Why should it be allowed in this case more than any 
other? The mischief is the same and we cannot imagine a sound reason 
for any distinction in the principle applicable to it. However much we 
may regret that we cannot give relief in this particular case, we are 
consoled by the reflection that, in denying it, we are upholding the 

policy of the law in the establishment of the salutary principle 
(367) that men’s titles to land shall not depend upon the “slippery 
memory of witnesses.” 

We have not noticed the alleged mistake in relation to the sherifi’s 
deed; because supposing it to be clearly proved, it does not aid the 
plaintiff in the relief upon the other part of the transaction. 

The bill is dismissed, but without costs. 


Per curiam. 
Bill dismissed. 


Cited: Bonham v. Craig, 80 N.C. 229; Hemphill v. Hemphill, 99 
N.C. 440; Avery v. Stewart, 186 N.C. 434; Chilton v. Smith, 180 N.C. 
474: Davenport v. Phelps, 215 N.C. 328; Hbert v. Disher, 216 N.C. 48; 
Wolfe v. Land Bank, 219 N.C. 817. 


SCHONWALD v. SCHONWALD. 


The three years residence, required by the Act of Assembly, ch. 29, sec. 7, 
Rev. Stat., of the petitioner in a suit for a divorce, previously to filing a pe- 
tition, or bill, must be an actual residence, and when the wife sues, the le- 
gal maxim that “her domicil is that of her husband,” will not avail in the 
stead of an actual residence. 
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THIS was an APPEAL from the Court of Equity of New-Hanover 
County, Judge CaLpwe.u presiding. 

The bill was filed by the plaintiff, alleging adultery on the part of 
the Lusband, and an abandonment of his wife; and the prayer is for a 
divorce and dissolution of the bonds of diatrimiony: ete. 

The main question in the case arises upon the following allegation in 
the plaintiff’s bill: “And your petitioner further shows to your Honor, 
that her said husband has resided in the town of Wilmington for more 
than eight years, and although she has not been living with him three 
years, in all, in this State, yet she is advised that the domicil of her 
husband is her domicil, and, therefore, she has been resident of this 
State for more than the last three years preceeding the present time.” 
The defendant answered; replication taken; commissions and proofs. 

The proper issues were made up and submitted to the jury; 
amongst the rest was the following: “Has the plaintiff resided (368) 
three years in this State, next before the filing of her said bill?” 

On the trial of the issue, his Honor, amongst other instructions, told 
the jury that, according to admissions of the plaintiff, under oath, 
she had not resided 3 in the State three years next before the filing of her 
bill, and no witness had been examined by her to prove an actual residence 
for three years, as required by the statute, though it was competent for 
her to have done so; that the position taken by her counsel that the 
domicil of the wife was the domicil of the husband, was, in many cases, 
a fiction that gave way to the fact; and, in this case, an actual residence 
of three years must be made to appear. 

The counsel moved the Court to charge that the onus of proving the 
domicil of the plaintiff out of the State, under the circumstances of the 
case, devolved on the defendant; but the Court declined as to charge. The 
plaintiff excepted. 

Verdict for the defendant. Judgment that the bill be dismissed. Ap- 
peal by the plaintiff. 


W. A. Wright and Strange for plaintiff. 
London for defendant. 


Nasu, C. J. The whole question turns upon the wording of the 
statute of this State upon “Divorces.” Rev. Code, ch. 39, sec. 7. That 
section has this provision: “Nor shall any person be entitled to sue, 
unless he or she shall have resided within the State three years, im- 
mediately preceding the exhibition of the petition.” This requirement 
is expressed in very plain terms, and it would appear needs no exposi- 
tion. To reside at a place is to dwell there permanently, or for a time. 
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In her petition, the plaintiff states explicitly, and in so many words, 
that she had not so resided in this State; “yet,” she says, “she is advised 
that the domicil of her husband, is her domicil, and therefore, she has 
been a resident of this State for more than the three last years pre- 
ceding the present time.” The counsel who drew the petition 
(369) was well apprised of the difficulty in the way of his client, and 
therefore, instead of recklessly making her swear to a fact, has 

made her aver a conclusion which does not necessarily follow the fact. 
It is true, that for many purposes, the domicil of the husband is the 
domicil of the wife; but it is not so for every purpose. The maxim that 
the domicil of the wife follows that of the husband, cannot be applied 
to oust the Court of its jurisdiction; neither, from parity of reason, 
can it give jurisdiction. 14 Pick. Rep. 181. If the construction contend- 
ed for were to prevail, the policy of our act might, and would be easily 
evaded. For instance, A and B are man and wife, residing in New 
York; the husband leaves his wife and comes to this State, where he 
lives for ten years in adultery with another woman; the wife, without 
ever being in North Carolina, files her bill here for a divorce, and 
claims to do so under the allegation that her husband has been domi- 
ciled here for ten years; could that be considered a compliance with 
the act? The principle reason of the enactment was to prevent our 
Courts from being made the easy instruments of obtaining divorces 
by persons not residing in the State—to prevent citizens of other States 
from using our Courts for purposes they could not attain in their own; in 
other words, to prevent frauds in these matters. 
- From the plaintiff’s own showing, she was not entitled to file a bill 
in this State. 7 | 

The Court, upon the trial of the issues, was requested to charge the 
jury upon the question of residence, that the onus of proving that 
the petitioner resided out of the State, lay on the defendant; this was 
rightly refused. Her residence in the State for the three years next 
preceding the filing of her petition, was a pre-requisite to her doing 
so. It is in the nature of a condition precedent. In the decree below 
there 1s no error. 

Per curiam. 

Bill dismissed. 


Cited: Mordecai v. Boylan, 59 N.C. 364; Sc. 62 N.C. 221; Harris v. 
Harris, 115 N.C. 588; Moore v. Moore, 1380 N.C. 335. 
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(370) 
FRANCES A. DEBERRY Anp oTHERS v. HENRY W. IVEY. 


An executor is not an insurer of the assets of the estate; so that if he acts 
in good faith and with reasonable diligence, he is not responsible for their 
loss. | . 


Where assets had been collected by an attorney in a distant State, and lost 
by his insolvency, the said attorney being, in public estimation, altogether 
trustworthy at the time of such employment, the executor was held not liable 
for the loss. 


Cause removed from the Court of Equity of Northampton County. 

The bill is filed by the widow and next of kin of Henry Deberry, 
also by the same parties as legatees under the will of the said Henry, 
against the defendant, as his executor, praying an account of certain 
assets that came into his hands, or which ought to have come into his 
hands; and if not so, which were lost by his negligence, and for which 
he is accountable. 

The defendant qualified as executor in December, 1844. In 1846, a 
petition was filed against him in the County Court. of Northampton, in 
the name of the plaintiffs, with the exception of Mrs. Deberry, (who, 
nevertheless, sued in the capacity of guardian for some of the chil- 
dren,) praying an account and settlement of the estate of Henry De- 
berry, which was answered by defendant, an account ordered and 
stated, and being returned to Court was, on motion, affirmed, and de- 
crees passed against the defendant in favor of the several parties plain- 
tiff for their respective shares, and the money paid thereon. 

But there had come into the hands of the defendant a bond on one 
John Drew Deberry, for $930.70, due on 8th of February, 1838, and 
another on George Spiers and Isaac Pipkin, for $550, due on 21st 
January, 1842, which had not been collected at that time, and which 
were not included in the account then taken, but which, the bill alleges, 
have either been collected since then, or might have been; and if not 
collected, the defendant has made himself lable to account for the 
same by his gross negligence. 

The answer of the defendant admits that the two bonds 
above stated, came to his hands as the executor of Henry De- (871) 
berry; but he denies that the same have ever been collected 
by him, and says that although he has acted in good faith, and made 
diligent exertion to do so, he has not been able to make such collec- 
tions. The defendant, in his answer, says that when these papers were 
received by him, George Spiers was insolvent, and had removed to 
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parts unknown to the defendant. Pipkin, his surety, lived at Memphis, 
in Tennessee, and was solvent. John D. Deberry, the obligor on the 
other bond at that time, also resided in Tennessee, in the town of Jack- 
son, and was believed to be in doubtful circumstances. Being advised 
by counsel, that he could not pursue these debtors, as executor, with- 
out making probate of the will and qualifying in Tennessee, under the 
same instruction and advice, he endorsed the said bonds to one Atlas 
J. Peebles, a proper person to entrust with such a charge, in order that 
suits might be brought, in his name, in that State, he being about to 
remove thither, and did so remove shortly afterwards. He states fur- 
ther that, by his advice, Mr. Peebles put the bonds in question into the 
hands of B. B. Blume, Esq., an attorney at law, who resided at Mem- 
phis, and who was represented to him as a lawyer, able, diligent, and 
of business habits, and a man of character and standing. He says that 
he had known Mr. Blume in North Carolina as a lawyer, and that his 
character was such as altogether entitled him to confidence, and that he 
knew no lawyer at Memphis but him. As a proof of his confidence in 
Mr. Blume, he shows that at the same time he entrusted him, for col- 
lection, with notes due himself to the amount of about $200. This was 
about February, 1845. 

The answer further states that Mr. Blume brought suit against Pip- 
kin, obtained judgment and collected the money in August, 1846; that 
Pipkin filed a bill in a Court of Chancery, and obtained an injunction 
restraining Blume from paying over the money to him, which was not 
dissolved until May, 1849; but the defendant was not advised of this 
dissolution until afterwards in 1852, when he went in person to Mem- 

phis; at which time, Blume had become insolvent, without his 

(872) ever having suspected that such an event was likely to occur. 
He, further answering, states that Allen Deberry, of Tennes- 
see, had become the surety of John D. Deberry, and in order to indem- 
nify himself, had taken a conveyance of a tract of land, but had agreed 
to allow the said John D. a right of redemption for one year, on paying 
the sums for which he was lable. By an arrangement made by Mr. 
Blume, the said John D. had agreed to let the defendant have the 
right of redemption, in order to make good the debt due him, as exe- 
cutor; and he was applied to, to know whether he would sanction this 
arrangement, being informed, at the same time, that the land was 
worth more than the sums for which it had been thus pledged, and that 
this was the only chance to save any part of the debt. Under the 
advice of counsel, and with the approbation and consent of three of 
the plaintiffs, (the only ones who were adults,) he did advance the 
sum of $1585 for that purpose; that afterwards Mr. Blume sold this 
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land for $2235, and received on the same $1106.44, which in 1847, was 
duly transmitted to him and paid over to plaintiffs. For the remainder 
of the purchase-money, he received notes, payable in one and two 
years. | 

He further says, that the sum which he thus advanced was allowed 
him in the settlement and decree made in the County Court of North- 
ampton; that he subsequently discovered that Blume collected all 
this money for the land, as also the money coming to him individually, 
but that he was unable to obtain any of it from him except the sum 
above stated; that defendant went to Memphis in 1852, in person, 
when he found that Blume was utterly insolvent, and all he could do 
was to take his notes for the amount collected. He says, in the mean 
time, that he had frequently written to Blume about the business, and 
received encouraging letters as to the state of the business, and prom- 
ising promptness and diligence in the management of the same. 

Insisting that the money having been thus entirely lost, he submits 
that the loss should fall on the estate of the testator, and not on 
him. 

There was replication to the answer, commissions and proofs, (373) 
which are sufficiently noticed in the opinion of the Court. 

The cause was set down for hearing on the bill, answer, exhibits and 
proofs, and sent to this Court by consent. 


Moore for plaintiffs. 
Badger and Barnes for defendant. 


Nasu, C.J. The bill charges that the defendant was duly qualified 
as the executor of the last will of Henry Deberry, and that the plain- 
tiffs, under his will, are legatees; that the defendant, as such executor, 
among other things, took into his possession two bonds, one executed 
by John D. Deberry, for the sum of $930.70, the other by George Spiers 
and Isaac Pipkin, for $550; both of which bonds, it is alleged, were 
good, the obligors able to pay, and which were not collected, but lost 
to the estate through the negligence of the defendant. | 

The answer admits the taking into possession, by the defendant, as 
the executor of Henry Deberry, of the two bonds set out in the bill, 
and avers that the obligors were all insolvent, except Pipkin, the sure- 
ty of Spiers, who, it is alleged, removed to parts unknown to the de- 
fendants; that John D. Deberry and Isaac Pipkin at the time the 
bonds came into his hands, resided in Tennessee, the former at Mem- 
phis, and the latter at Jackson. Soon after his qualification, he was ad- 
vised by his counsel to endorse the bonds over to Mr. Atlas J. Peebles, 
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then a citizen of this State, but who was about to remove to the State 
of Tennessee, as he, the defendant, could not sue in Tennessee without 
having the will proved there. This was done, and the bonds, by direc- 
tion of the defendant, were placed, by Mr. Peebles, in the hands of 
Benjamin B. Blume, a practicing attorney of the Memphis bar. The 
defendant alleges that Mr. Blume was the only member of that bar 
with whom he was acquainted; that he had known him while a citizen 
of this State, settled in Northampton as a lawyer; that he then 
(374) bore the character of an able lawyer, and enegetic collector, and 
an honest and upright man; but before entrusting the business 
to him, he made diligent enquiry as to his standing and character at 
Memphis, and found it to be the same as when he lived in this State; 
that the bonds were endorsed to Mr. Peebles, who handed them to Mr. 
Blume immediately on his arrival in Tennessee. Peebles left this State in 
February, 1845; suit was instituted against Pipkin, which was duly ma- 
tured to judgment, and the money collected by Blume. Pipkin obtaimed 
an injunction to enjoin Blume from sending the money to the defendant, 
which was duly dissolved. As to the Drew Deberry bond, the defendant 
states, that Drew was indebted to Allen Deberry, and the latter, for the 
purpose of securing his debt, purchased the land of John D. Deberry, 
and by a provision in the contract, the debtor had a right to re- 
deem at any time within twelve months, upon his debt being paid; that 
Mr. Blume took from J. D. Deberry an assignment of his right to re- 
deem; and the defendant, by the advice of his counsel, and with the 
knowledge and assent of two of the plaintiffs, the only adults at that 
time, did redeem the land, which was afterwards sold by Mr. Blume, 
as his agent, part for cash, and the balance in two annual payments, 
secured by bonds, and carrying interest from the date. The cash pay- 
ment, amounting to upwards of one thousand and one hundred dollars, 
was immediately remitted by Mr. Blume to the defendant. The an- 
swer further alleges that, soon after he had sent on to Mr. Blume the 
bonds he held, as executor, he sent on other to him for collection, be- 
longing to him individually, and that he has never received a cent 
upon them from Mr. Blume. The latter finally failed with a consider- 
able portion of the money due the estate of the testator in his hands, 
which has been lost. The answer further states that he made several 
trips to Tennessee upon the business, and repeatedly wrote to Mr. 
Blume to hasten the collections, who always replied that he could col- 
lect the money, and would immediately on doing so, remit it to 
him. 
(375) The answer is fully sustained by the proofs. Has the defend- 
ant been guilty of such negligence in the collection of the bonds 
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in question as subjects him to the loss sustained? This is the sole ques- 
tion submitted. There is, indeed, no controversy about the facts. For 
what degree of negligence is an executor answerable? An executor, like 
other trustees, is not an insurer, nor to be held liable as such in taking 
care of the assets which come to his hands, nor in collecting them. He 
is answerable only for that crassa negligentia, or gross neglect, which 
evidences mala fides. The estates of deceased persons are deeply con- 
cerned in the existence of such a principle. If an executor was put into 
the position of an insurer — answerable for any neglect, however slight 
— unprotected by an honest endeavor to perform his duties, honest and 
responsible men would rarely be found willing to incur the responsibility ; 
and those only would incur it who calculated the probable gain and loss. 
Beall v. Darden, 39 N.C. 76; Freeman v. Cook, 41 N.C. 378. When the 
bonds in question came into the hands of the defendant, the obligors had 
all left the State; John D. Deberry and Isaac Pipkin resided in 
Tennessee; one in Memphis, and the other in a neighboring county. John 
D. Deberry was in questionable circumstances, and George Spiers insol- 
vent, and removed to parts unknown. It was the duty then of the defen- 
dant to make every prudent and reasonable effort to recover or secure the 
money due on the bonds. He was obliged either to go to Tennessee and 
take out letters testamentary there, or to employ an agent, properly au- 
thorized, to bring suit there. He pursued the advice of his counsel, and 
transferred the bonds, by an endorsement, to Mr. Peebles, who was well 
known to him, and who was about to remove to Tennessee. Early in the 
year 1845, the bonds were placed in the hands of Mr. Blume, a gentleman 
of high standing at the Memphis bar, and who had been recommended 
to him by gentlemen whose opinions were entitled to his confidence, 
and at that time, it appears, he was worthy of the trust. What more 
could the defendant have done towards the discharge of his 

duty? If he had gone to Memphis in the first instance and taken (376) 
out letters there, he would have been obliged to put the bonds 

in the hands of a lawyer, and trust in his vigilance and honesty in the 
transaction of the business. He could not remain there; that, the law 
did not require, and would have been attended with unnecessary ex- 
pense to the estate. In this, then, there was no negligence of any kind. 
Was there any in the succeeding parts of the transaction? It is alleged 
that he suffiered too long a time (three years) to elapse after the dis- 
solution of the injunction obtained by Pipkin, before he took the neces- 
sary steps to collect the money from Blume. Let it be remembered that 
he had every reason to put confidence in Blume; and to his repeated 
letters, the answers were, that he was using every exertion to collect 
the monies due upon the different payments for the land, and that those 
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payments were upon a credit of one and two years, and that, in the 
mean time, he had received a remittance from Blume, to an amount 
equal to that of both the bonds, as originally due upon them; and as 
to the Pipkin debt, Blume did not inform him of the dissolution of the 
injunction. 

We are not enquiring whether the defendant might not, by greater 
diligence, have collected the full sum due the estate of Henry Deberry, 
but whether he has acted in good faith. Taking into view the distance 
at which he lived from Memphis, where the money was to be collected, 
the high character of Mr. Blume, as a lawyer and a man of business 
and integrity, the fact that the defendant had entrusted him with his 
own claims to collect, of which he has not received anything, and that 
he received no information that there was danger of Blume’s breaking, 
until he had entirely failed, we have no hesitation in saying, not only 
that the defendant has not been guilty of gross neglect, but we are 
satisfied that, throughout the business, he has acted with good faith, 
and has used every degree of vigilance which the law required. 

It was objected in the argument there, that there was no evidence 
in the case to show that Pipkin had enjoined Blume from sending the 

money collected out of him to the defendant. The real existence 
(377) of such a record is not the question before us, but whether the 

defendant had such evidence as should have satisfied a reason- 
ably prudent man that such was the fact. The answer states that the 
defendant had received a copy of the bill, and had answered it, and the 
letters of Blume spoke of the suit, its progress and termination. The 
enquiry is not whether such a suit did exist, but whether the defendant 
had such proof as ought to have satisfied a reasonable man using ordi- 
nary diligence, that such was the fact. We think the circumstances 
stated did so authorize him. | 

The defendant has been guilty of no such negligence as ought to 
subject him to make good to the estate of his testator the amount of 
the bonds, or any part of them. We think he used the necessary dili- 
gence in their collection. 

The defendant must hand over to the plaintiff the notes of Blume, men- 
tioned in the pleadings; and the latter, upon receiving such notes, 
must execute to the defendant a release for the same. Hach party must 
pay his own costs. 


Per curiam. 


Decree accordingly. 


Cited: Williamson v. Williams, 59 N.C. 66; Mendenhall v. Benbow, 
84 N.C. 649; Patterson v. Wadsworth, 89 N.C. 410; Syme v. Badger, 
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92 N.C. 715; Halliburton v. Carson, 100 N.C. 108; Moore v. Eure, 
101 N.C. 16; Gay v. Grant, 101 N.C. 209; Pate v. Oliver, 104 N.C. 
466; Marshall v. Kemp, 190 N.C. 498; In Re Estate of Bost, 211 N.C. 
442. 


(378) 
J. W. LOWE, Executor, v. THOMAS CARTER AND WIFE AND OTHERS. 


Where a testator intending by his will to ratify and confirm parol gifts of 
slaves, long before made to two of his sons, by a mistake describes the slaves 
that had been given to the one son as those given to the other, and vice versa, 
the Court will declare the testator’s intention to have been according to the 
dispositions by the parol gifts. 


It is a general rule, that where the name or description of a legatee is er- 
roneous, and there is a reasonable doubt as to the person intended to be named 
or described, the mistake will not disappoint the bequest. The same rule ap- 
plies to the subject of the bequest. 


Where, in construing a will, in order to carry out the intention of the testa- 
tor, it becomes necessary to disregard the technical rules of grammar, the 
Court will do so. 


The issue of a female slave, born after the making of a will, but before the 
death of the testator, does not pass simply by a bequest of the mother. 


Where there is a direction in a will for certain funds to be paid into the 
clerk’s office of a county court of another State, for the benefit of certain 
infants, and there is no such county court in that State, but there is a court 
of probate having charge of the estates of infants, the executor will be di- 
rected to pay into the office of the latter. i 


A bequest “that personal property belonging to my estate to be sold and 
the proceeds divided,” etc., does not embrace the bonds, notes and accounts 
of the testator. 7 


Where there are outstanding trusts to be performed by an executor, in re- 
spect of property bequeathed to one for life, and then over, it is the executor’s 
duty to give a special, and not a general, assent, and he may require a bond 
from the life-tenant for the forth-coming of the property when the life-estate 
falls in. 


Property directed to be sold, and “the proceeds of said sale to be equally 
divided between the bodily heirs of my three daughters,” (naming them,) will 
be divided per stirpes. 


Cause removed from the Court of Equity of Rockingham County. 
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_ This bill was filed by the plaintiff, as the surviving executor of the 
will of Yancy Holman, praying the opinion and direction of the Court, 
as to certain bequest in the said will. 

The following clauses are set forth in the plaintiff’s bill as those 
that require consideration in the questions propounded to the Court 
Viz: 


Item 2. I give and bequeath to Henry Newby, who married my 
daughter Nancy Holman, the sum of one dollar, and no more. 


Item 3. I give and bequeath to Daniel Bryant, who married my 
daughter Susannah Holman, the sum of one dollar, and no more. 


Item 4. I give and bequeath to Alexander Russell, who married 
my daughter Elizabeth Holman, one dollar and no more. 


Item 5, I give and bequeath to the widow of my son Yancy Hol- 
man, one dollar and nothing more. 


Item 6. I give and bequeath to my son Thornton Holman, the 
following negro slaves, to wit, Sylvia, and her four children, by name, 
Calvin, Bill, Alfred and Joshua, together with her future in- 

(379) crease; also one negro boy that I loaned him some years since, 
by the name of Henry, to him and his heirs absolutely forever. 


Item 7. I give and bequeath to my son Archer Holman, the follow- 
ing negro slaves to wit, Lucy, and her four children, by name, Missouri, 
Jinny, Norman and Cicero, together with her future increase; also one 
negro boy, that I loaned him some years since, by the name of Jordan, 
to him and his heirs absolutely forever. 


Item 8. I loan to my daughter Sarah, wife of Thomas Carter, the 
following named negro slaves, that is, Peter, and his wife Mary, and 
their four children, viz., Ruth, Isabel, Frances and Elizabeth, and 
their increase; and at the death of the said Sarah Carter, then, the 
aforesaid slaves, with their increase, descended to the bodily heirs of 
the said Sarah Carter, to be equally divided between them, share and 
share alike, to them and their heirs forever. 


Item 9. I loan to my daughter Catharine, wife of William King, 
the following named negro slaves, viz., Pleasant, Bartlet, John, Violet, 
Charlotte and Martha, and their increase; and at the death of the said 
Catharine King, then the aforesaid slaves descends to the bodily heirs 
of the said Catharine King, to be equally divided between them, share 
and share alike, to them and their heirs absolutely forever. 


Item 10. It is my will and desire that the following negro slaves 
to wit, Anderson, Isaac, Juliet, Perry, Friday, Larina and Elva, shall 
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be hired out in this section of the country by my executors, hereinafter 
named, for the benefit and use of the children of my daughter Eliza- 
beth Russell, who married Alexander Russell, until the youngest of the 
said children shall arrive at the age of twenty-two years; and that my 
said grand-children shall and may receive, from time to time, the pro- 
ceeds of the hire of the said slaves, as it may fall due and come into the 
hands of my said executors, and by them forwarded to the clerk’s 
office of Lauderdale County, Alabama; and by the County Court of 
said County, to be distributed equally between all the children of the 
said Elizabeth Russell, according to the discretion of the said 
Court, for the purpose of their better maintenance and educa- (880) 
tion; and when the youngest of my said grand-children shall ar- 

rive to the age of twenty-two years, then it is my will and desire that 
the said slaves shall be equally divided between all my said grand- 
children, share and share alike, to them and their heirs absolutely for- 
ever. 


Item 11. It is my will and desire that the slave Harriet, and her 
child Cina, be sold, as it is her request, to the highest bidder. 


Item 12. It is my will and desire that my tract of land lying and 
being in the County of Rockingham, on the water of Little Rockhouse 
Creek, containing 346 acres, adjoining the lands of Reuben Johnson, 
etc., be sold to the highest bidder, and the proceeds of said land be 
equally divided between my three grand-children, viz., Yancey Carter, 
son of my daughter Sarah Carter, Yancy King, son of my daughter 
Catharine King, and Yancey Russell, son of my daughter Elizabeth 
Russell. | 


Item 13. It is my desire that the personal property belonging to 
my estate shall be sold, and the proceeds of the said sale be equally 
divided between the bodily heirs of my three daughters, viz., Elizabeth 
Russell, Sarah Carter and Catharine King.” 


The tract of land on Rockhouse Creek was sold, and the money dis- 
tributed as directed. The executor marie sale of the entire personal 
property, besides the slaves, as directed by the 183th item of the will, 
amounting to $805, and alse «.14 Harriet and her child Cina, as di- 
rected by the 11th item, for $1000. The slaves mentioned in the 10th 
item were hired out as therein directed. 

Of the slaves loaned to Sarah Carter, as mentioned in the 8th item, 
one of them, Mary, was delivered of a female child, between the date 
of the will and the death of the testator. This child is named Nancy. 
The plaintiff asks the instruction of the Court whether this girl Nancy 
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is included in the legacy to Sarah Carter, or whether the same is un- 

disposed of by the testator’s will; and whether, if not included 

(381) in that legacy, this slave is to be sold under the 13th item of the 

| will, and the proceeds divided among the children of Elizabeth 

Russell, Sarah Carter and Catharine King, or among all of the next 
of kin of the testator. 

The advice of the Court is also asked as to the mode of distributing 
the fund raised under the 13th item; whether the children of Sarah 
Carter, Catharine King and Elizabeth Russell, are to take this fund 
per stirpes or per capita; and whether the division may be made in the 
life-time of the mothers, or must be postponed until their deaths. 

Besides the personal property which came into the hands of the exe- 
cutor, there were received by him bonds and accounts to considerable 
amount; and he submits whether the money raised from these sources 
shall be distributed under the said 13th item, among the children of the 
three daughters, or to the entire next of kin. 

He asks also to be informed as to the nature of his duties in the 
mode of disposing of the hires of the slaves, for the benefit of Mrs. 
Russell’s children in Alabama. The nature of this enquiry is clearly 
stated in the opinion of the Court upon this point. 

He also asks the instruction of the Court as to his duty in assenting 
to the legacies to Mrs. Carter and Mrs. King, under the 8th and 9th 
items of the will; whether they take the absolute property in the slaves 
mentioned in these items, thus making it proper to assent without qual- 
ification, or whether there be a limitation over to their children, and if 
so, in what manner he is to assent to the life-interest of the mothers. 

Some years before the death of the testator, he made a parol gift, 
and delivered to his son Thornton the slaves Lucy and her four chil- 
dren, Missouri, Jinny, Norman and Cicero, and Jordan. Thornton took 
these slaves to Georgia, where he resides, and where he still has them. 
Some years before his death, the testator also gave, by parol and de- 
livered to his son Archer, the slaves Sylvia and her four children, Cal- 

vin, Bill, Alfred and Joshua, also Henry, who took them to Mis- 
(382) sissippi and sold them. Afterwards, in the life-time of the testa- 

tor, Archer Holman died without leaving children. By reference 
to the 6th and 7th items of the will, it will be seen that the slaves given 
formerly to Thornton are bequeathed to Archer, and vice versa, those 
heretofore given to Archer are bequeathed to Thornton, which, the 
executor believes, was a mistake in the testator, the name of Thornton 
being used in the 6th item where it was intended Archer’s name should 
be used; and the name of Archer being used in the 7th item, where it 
was intended that Thorton’s name should be; and he believes that the 
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mistake was that of the draftsman; but he asks the advice of the Court 
in relation to these bequests; whether he is to treat them literally, as 
written in the will, or whether the Court will authorize him to pursue 
what he believes was the testator’s intention in the premises. Also, 
whether the bequest to Archer failed by his death in the life-time of the 
testator. 

Answers were filed by Thomas Carter and wife, and by the guardian 
of the infant next of kin, and judgments pro confesso were entered as 
to all the rest of the next of kin, they having been made parties to the 
bill. Replication to the answers. 

The cause was set down for hearing on the bill, answers, former 
orders and exhibits, and sent to this Court by consent. 


Fowle for plaintiff. 
Morehead for defendants. 


Nasu, C. J. The bill is filed by an executor to procure from the 
Court a construction of the will of Yancy Holman. | 

We shall take up the items of the will in the order in which they 
were so lucidly arranged by the counsel of the plaintiff. 

The 6th and 7th items of the will are so connected by the facts, that 
it is necessary to consider them together. We do not entirely concur in > 
the view taken by the plaintiff’s counsel as to these items. The author- 
ities cited by him, to wit, Adams’ Eq. 172; Yates v. Cole, 54 
N.C. 110, sustain his argument, that the names of Thornton and (883) 
Archer cannot be transferred from the respective items in which 
they are used, each to the other. There is, upon the face of this will no 
ambiguity; but there is an ambiguity arising out of extrinsic facts, and 
therefore, parol evidence is allowed to explain it. Yancy Holman, the 
testator, had some years before the making of his will, given by parol 
to his son Thornton Holman, the negro woman Lucy and her four chil- 
dren, Missouri, Jinny, Norman, and Cicero; and to his son Archer, he 
had given, in the same way, the negro woman Sylvia and her four 
children, Calvin, Bill, Alfred and Joshua. In his will he just reversed 
them, bequeathing to Thornton the negroes formerly given to Archer, 
and to the latter the negroes formerly given to Thornton. When these 
facts are known, (and they are admitted,) it is at once manifest, that a 
mistake was committed in the names of the respective legatees, or in 
the names of the negroes, as given by the will. No reason has been as- 
signed, nor can we imagine one, for this change of names in the will. 
If the will is to receive a literal construction, Thornton loses the slaves 
originally given to him, and gets nothing by bequest, for he gets nothing 
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by the 12th and 18th items of the will; the proceeds of the sale of the 
slaves therein mentioned, being given specially to other legatees. Now, 
it is evident, it was not the intention of the testator thus to exclude 
Thornton from all interest in his estate, and we think there is enough 
on the face of the bequests to Thornton and Archer, to show that it 
was the intention of the testator to confirm to them his previous gifts. 
It is a general rule, that where the name or description of a legatee is 
erroneous, and there is reasonable doubt as to the person intended to 
be named or described, the mistake will not disappoint the bequest. 
The error may be rectified, and the true intent ascertained in two 
ways: 1st, by the context; and in some cases by parol testimony; thus, 
an error in the name of the legatee, may be obviated by the accessary 
of his description; as where a legacy is given “to my name-sake 

Thomas, second son of my brother,” and the brother had no son 
(384) named “Thomas,” but his second son is named William, the 

latter will take. Williams on Ex’rs. 736. In the construction of a 
will, the Court may enquire into every material fact relating to the 
person claiming an interest under the will. Both the 6th and 7th items 
close in the same way, by a reference to previous gifts of slaves both 
to Thornton and Archer. It is true, that in grammatical construction, a 
relative is always applied to the next antecedent, and in these bequests 
the relative “that,” according to the rule, would apply to the negroes 
Henry and Jordan; but the Court, to carry out the obvious intentions 
of a testator, will, where necessary, disregard the technical rules of 
erammar, and give the relative a more distant antecedent. Williams 
on Ex’rs. 715. In this case, we consider the relative as referring, not 
only to the negroes Henry and Jordan, but to the previous provisions 
of the item as coupled with the slaves previously mentioned. This con- 
struction is the true one. Apply this principle to the bequests in ques- 
tion: the slaves are designated by two descriptions; one, the names of 
the slaves; the other, an act of notoriety performed by the testator 
some time before, to wit, the previous gifts. We have seen, that if a le- 
gatee receives in a will two descriptions, the one, most certainly and 
accurately designating the individual, will govern the construction. So, 
in the subject of the bequests. In this case, the subjects of the bequests 
are designated in two ways. Which shall we take as most indicative of 
the testator’s intention? The one, certainly, the least liable to mistake. 
The testator might have forgotten which family of negroes he had 
given to Thornton, and which to Archer, but he could not have forgot- 
ten the facts of the previous gifts. We consider the previous gifts, as 
facts much more to be relied on than the names of the negroes; and 
that in the 6th item, it was the intention of the testator, to confirm the 
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previous gifts made to Thornton and Archer; and that the former 1s 
entitled to hold, under the will, the slaves Lucy and her four children, 
Missouri, Jinny, Norman and Cicero. The bill states, that Archer Hol- 
man carried the negroes, given by the previous gift to him, to 
Mississippi, and there sold them, and died before the testator. (385) 
The bequest to him is a satisfaction of the previous gift. 

Mrs. Carter does not take a life-estate in Nancy, the offspring of 
Mary. She was born after the making of the will, and before the death 
of the testator. The word increase, is not coupled with future, she, | 
therefore, did not pass to Mrs. Carter with her mother and the other 
children, but is included in the 13th item, and is to be sold. Cole v. 
Cole, 23 N.C. 460; Joiner v. Joiner, ante 68. Nor did she pass to the 
children of Mrs. Carter under the terms “bodily heirs.” The rule in 
Shelly’s case has no application. Allen v. Pass, 20 N.C. 77. 

The 10th clause directs certain slaves, whose names are mentioned, 
“to be hired out in that neighborhood, until the youngest child of the 
testator’s daughter Elizabeth Russell, arrives at age; and the hires in 
the mean time, as received by the executor, to be forwarded to the 
clerk’s office of Lauderdale county, Alabama, and by the county court 
of said county, to be distributed equally between all the children of 
the said Elizabeth Russell, ete.” Mrs. Russell and her children, we pre- 
sume, lived in Lauderdale county, Alabama, and the distribution is to 
be made there. There are in Alabama no county courts, but they have, 
what is called a probate court, discharging some of the functions of our 
Courts of Pleas and Quarter Sessions; they have the appointment of 
guardians to infants, and a general superintendence over their estates. 
To this Court then, it 3 is the duty of the executor to remit the hires of 
these negroes, and in so doing, he may pay the hires to a duly ap- 
pointed agent of the court of probate, or may employ an agent of his 
own for that purpose. 

The 18th item embraces the proceeds of the sale of the personal 
property, already made, to wit, $805, the proceeds of the sale of Har- 
riet and her child Cina, the proceeds of the sale of Nancy and all the 
choses in possession not otherwise disposed of. This clause does not em- 
brace the bonds, notes and open accounts, and money on hand at the 
time of the testator’s death, for the reason that the testator directs a 
sale of the property embraced in it. They must be distributed 
under the statute of distributions, as they are not disposed of by (886) 
the will. Pippin v. Ellison, 34 N.C. 61. 

The children of Elizabeth Russell, Sarah Carter and Catharine King, 
take per stirpes and not per capita; that is, the children of each of the 
sisters take the place of their parent. Davidson v. Dallas, 14 Ves. Rep. 
576, 2 Fearne 92; Hill v. Spruill, 39 N.C. 244. 
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Finally, the executor may distribute among the children as soon as 
he pleases, and need not wait for the deaths of their mothers. They 
have no interest in the matter. 

The executor has asked our direction as to his assent to the legacies. 
An unqualified assent by an executor to a bequest for life, vests the 
title in remainder. Where, however, there are outstanding debts or 
trusts to be performed by the executor, he has a right to give a special, 
and not a general, assent, and ought, in the latter case, to insist that an 
inventory of the property be filed by the life-tenant, and also take a 
bond, with sureties, for the forth-coming of the property when the life- 
estate falls in. Iredell’s Ex’r. 257; Saunders v. Gatlin, 21 N.C. 86; Cheshire 
v. Cheshire, 19 N.C, 254. 


Per curiam. 
Decree accordingly. 


Cited: Miller v. Cherry, 56 N.C. 80; Lea v. Brown, 56 N.C. 150; Lock- 
hart v. Lockhart, 56 N.C. 206; Young v. Young, 56 N.C. 220; Redding v. 
Allen, 56 N.C. 369; Willams v. Cotten, 56 N.C. 894; Roper v. Roper, 58 
N.C. 17; Burgin v. Patton, 58 N.C. 427; Lee v. Baird, 182 N.C. 766; Car- 
roll v. Mfg. Co., 180 N.C. 368; Mitchell v. Parks, 180 N.C. 635; Wooten 
v. Outland, 226 N.C, 248. 


MATHEW WILDER Anp OTHERS v. JACOB STRICKLAND. 


Where the erection of a public mill is demanded by the necessities and con- 
venience of the public, and will materially conduce to the advantage of the 
owner of the mill-seat, the possible result of some small and uncertain inju- 
ries to two of the adjacent proprietors of land, by overflowing it, and slight- 
ly affecting the health of their families, was not deemed by the Court a suffi- 
cient ground to interfere by injunction to prevent the work, especially as 
those proprietors would have a remedy at law if their fears should be real- 
ized. 


(387)  Tsis was a bill for an iuneton to prevent the defendant 
from building a mill on Tar River, transmitted from the Court 
of Equity of Nash County. 

The bill was originally filed as an ieipruimtien in the name of the 
Attorney General, on the relation of the plaintiffs, and as a bill of com- 
plaint; but subsequently was dismissed as to the Attorney een and 
is carried on in its other aspect. | aes We 
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The plaintiffs allege in their bill, that they each own and reside up- 
on lands lying on the Tar River, in the County of Nash, and have 
been so residing for many years past; that the defendant, Jacob Strick- 
land, has commenced erecting a grist and saw-mill on that river, about 
a mile below the residences of the plaintiffs, and was just about com- 
mencing to build a dam across the river, which would pond the water 
back upon the plaintiffs, and, as they believed, would cause much dam- 
age to their lands by overflowing them, and by saturating them with 
water, so as to render them unfit for cultivation; that the pond of 
water thus raised would, as they believed, destroy the health of their 
families, impair the values of their estates, and finally compel them to 
remove. They further allege that there is no necessity for the proposed 
mill; that there is already a very good one a short distance off, and 
that this structure is not desired by the neighborhood; so far from 
that, they say the community there are strongly opposed to its erec- 
tion. The prayer of the bill is for an injunction to restrain the building 
of the proposed mill. The injunction had issued by an order of the Judge 
at Chambers, and has been since pending. There was a prayer also for 
general relief. 

The answer of the defendant denied the allegations as to injuries 
to the lands of the plaintiffs, and the health of their families, and 
denied that the neighboring community was opposed to the proposed 
work; asserting its great necessity and convenience to the public, and 
that it was greatly desired by the neighbors. The answer also stated 
that the proposed mill was intended as a substitute for an old one 
which defendant owned on another sien about a quarter of a mile 
off, which was very insufficient and unsatisfactory to the public, 
and much more injurious to the health of the community than (388) 
the intended mill could possibly prove, and which it was his 
intention to pull down as soon as the new one was finished. 

There was replication to the answer, commissions and proofs, and 
the cause being set down for hearing was sent to this Court by consent. 


Miller and Cantwell for plaintiffs. 
Moore for defendant. 


NasH, C. J. The bill is filed to enjoin the defendant from erecting 
a mill, upon the allegation that it will cause much damage to the lands 
of the plaintiffs by rendering them of no value for cultivation where 
they are cleared, and destroying the timber and other growth where 
they are not cleared, and they fear will destroy the health of their 
families. The defendant admits he is about to erect a public mill at 
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the plave designated; that the site is a very favorable one for such an 
establishment. He denies that it will overflow or render sobby and un- 
fit for cultivation any part of the lands of the plaintiffs, and denies 
that it will render the families in the neighborhood unhealthy. The 
plaintiffs further allege that a large majority of the neighbors are 
against the erection of the mill. This is denied by the defendant. The 
answer further states that the defendant 1s the owner of a mill on 
Turkey Creek, which is not more than a half a mile from his new site, 
and which has a more extensive pond than the contemplated mill will 
have; and that it is the opinion of a number of the neighbors that the 
pulling down of the old mill, which the defendant intends to do, as 
soon as the new one is erected, and the erection of a new one, will be 
more useful to the neighborhood, and less injurious to the health of it, 
than the old one. 

The controversy is a matter of evidence. To the testimony then. 
Does the plaintiffs’ proof sustain their bill? Many depositions have 
been taken on both sides. We will examine the testimony of the plain- 
tiffs first. | 
H. H. Bryant testifies that the old mill is a wet-weather 
(389) mill, and that, in the summer months, it cannot make flour, 

or saw. | 

Dr. Drake is of opinion that the breaking up of the old mill will 
prove beneficial to the health of the neighborhood. 

Dr. Matthews knows the river, and judging by his eye, thinks a 
six-foot dam would so raise the water in the river, as to prevent the 
plaintiff Wilder, from. clearmg a valuable piece of land, containing 
forty or fifty acres, and would likely produce disease in his family. 

Mr. Morgan never leveled the ground, but, judging by his eye thinks 
a six-foot dam would back the water up two or three branches on Wil- 
der’s land, so as probably to overflow some of the low places; covering 
how much land he does not know; and that the pond might injure the 
health of Wilder’s family; and that it is difficult, at times, to get meal 
from the old mill. 

Mr. Cone agrees with Mr. Morgan as to the overflowing of the low 
places in the guts and branches, and as to getting meal; there was a 
difficulty at times, at the old mill, and he thinks a new mill is necessary 
to supply the neighborhood. 

Doctor Mann thinks it probable, that in the year 1846, the families 
of Williams and Strickland; were made sickly by the old pond. He 
further states that the old mill cannot supply the neighborhood, and 
the proposed mill, on the river, is necessary, and will prove a great 
convenience to the neighbors, there not being a constantly grinding mill 
for about eighteen miles above it. 
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Mr. Taylor, does not think a six-foot dam will pond the water back 
on the lands of the plaintiffs. 

James Strickland, son of the plaintiff Zadock Strickland, and son- 
in-law to the plaintiff Wilder, thinks a six-foot dam would throw the 
water up the guts and ravines, and effectually prevent the draining of 
portions of the low grounds of Wilder and Strickland, and thinks it would 
injure the health of their families. Hag never known a dam across Tar 
river to produce sickness. 

Reddin Strickland, another son of plaintiff Strickland, thinks 
as his brother does as to the river dam’s producing sickness in (390) 
the families of his father and Wilder, and that it would injure 
about fifty acres of the land of each. | 

Condary O. Strickland, another son of the plaintiff Strickland, 
agrees with his brothers as to probable effect of the dam upon the health 
of the families of Wilder and his father, and thinks about eight or ten 
acres of the land of both Wilder and his father would be covered by 
the water. 

Wiliam Wilder, a relative, thinks the dam would sob a great deal 
of the land of the plaintiffs, but does not think it would cover any. 

This is the evidence of the plaintiffs. Does it sustain the allegations 
of their bill? We think it does not. It is true that. the river-dam may, 
and no doubt will, pond the water back into the guts and ravines on 
the lands of the plaintiffs, to the extent of eight or ten acres on each, 
as stated by C. O. Strickland; but the last witness, Wm. Wilder, and 
the witness Taylor, do not think it will cover any of their land. The 
first allegation of the bill is not sustained. As to the second, relating 
to the effect. of the river-dam upon the health of the neighborhood, 
the physicians who were examined testified as to the origin and effect 
of malaria in producing disease. None of them, however, testified that 
the river-dam would produce disease. It might or it might not. Even 
the sons of the plaintiff Strickland do not say it will, but they think it 
will. This allegation is not sustained. 

As to the allegation that the neighbors are in general opposed to the 
erection of the proposed mill, there is no evidence on the part of the 
plaintiffs; but there is, from his own witnesses, sufficient evidence to 
show that the mill contemplated by the defendant is required, not 
only by the. convenience of the neighborhood, but by their necessities. 
The old mill is a wet-weather mill, and it is often impossible in the 
summer-time to get even meal from it, and it cannot, at those times 
make flour, or saw. Every one who depends upon a wet-weather mill 
knows the inconvenience to which they are often exposed in sending 
to a distant river-mill. In this case, Dr. Mann, a witness of the 
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(391) plaintiffs, states that the contemplated mill is required, not 

only by the necessities of the neighborhood, but by its conven- 
ience, as there is no mill on the river above it, for upwards of eighteen 
miles. 

Considering the proofs offered by the plaintiffs as not sustaining the 
allegations of the bill, we have not brought forward, in detail, the 
proofs of the defendant. They, however, fully sustain the defence, that 
the contemplated mill will neither injure the health of the families of 
the plaintiffs, nor cause such an injury to their lands, as will justify 
the Court denying to the neighborhood the convenience of a public 
mill which will grind all the year. His proofs also show that if the 
river-mill shall prove injurious to the health of the families of the 
plaintiffs, it will not be as much so as is the old pond which he intends 
to dispense with as soon as the new mill is erected. If upon such evi- 
dence as is offered by the plaintiffs, the courts will interfere to restrain 
the building of a mill, it must be built in a wilderness where there is no 
one to be injured, either in health or property; for it must needs be, 
that in a thickly settled neighborhood, some one must be injured in one 
way or the other. We are satisfied, too, from the testimony of the de- 
fendant, that not only is such a mill required by the necessities and 
convenience of the neighborhood, but a very large portion of it desires 
its erection. It is not every slight or doubtful injury, that will justify 
the Court in exerting their extraordinary power of injunction in re- 
straining a man from using his property as his interest may demand, 
when the benefit of such user is mutual to the public and to the owner. 

Should the fears, real or assumed, of the plaintiffs, as to the effects 
of the proposed mill upon the health of their respective families be 
realized, they will not be without redress. The courts of law will be 
open to them, and they will go into them with more grace, having by 
these proceedings put the defendant on his guard. 


Per curiam. 
Bill dismissed with costs. 


Cited: Privett v. Whitaker, 73 N.C. 556; Dorsey v. Allen, 85 N.C. 
363; Walton v. Mills, 86 N.C. 283; Hickory v. R. R., 143 N.C. 452; 
Pedrick v. R. R., 148 N.C. 510; Berger v. Smith, 160 N.C. 211. 
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(392) 
ELIZABETH COBLE v. JOHN COBLE. 


To entitle the wife to divorce a mensa et thoro, it is not necessary that the 
indignities complained of as rendering her condition intolerable and her life 
burdensome, should be a striking, or even touching of, the body, but foul and 
injurious accusations often repeated, with a withdrawal of all intercourse, 
refusing to bed with his wife, and a denial that she is his wife, with threats 
against her life, are sufficient indignites to entitle the wife to this relief. 


Prrition for divorce, from the Court of Equity of Alamance County. 

The petition alleges that plaintiff and defendant intermarried about 
twenty-four years ago; that some four years after the marriage, the 
defendant, being of a jealous temperament, charged plaintiff with in- 
fidelity to him, which was untrue; that she endeavored by kindness to 
eradicate this jealousy from his mind, and for some time thought she 
had done so, but that in 1852, it appeared anew; about that time, the 
defendant, upon the most frivolous and groundless pretences began to 
accuse her of an improper intimacy with one Dr. , & young man 
who had lived for two years with defendant and the petitioner; that he 
perpetually harrassed her with these painful accusations, and mani- 
fested by his language and conduct, contempt and hatred towards her; 
that the young man spoken of left the house, but his absence wrought 
no change whatever in defendant’s conduct; that he continued his 
cruel treatment; refused to recognize her as his wife and to bed with 
her, and withdrew himself from her society; that her friends sympa- 
thising with her, endeavored to bring about a reconciliation, but he re- 
pelled all approaches of this sort; and, on one occasion, told her father, 
who was thus interposing in her behalf, that “he had lead in his gun, and 
would have satisfaction;” that, thus finding her life with the defend- 
ant intolerable and burdensome, and apprehensive of personal violence, 
she left his house, and has since resided with her father and friends, 
and has been maintained and supported by their kindness; that de- 
fendant refuses all offers on the part of the plaintiff to return to his 
house or to make any provision for her. When applied to that 
effect, his answer was that he would give her nothing except (393) 
what she could get by law. 

The petition sets forth that, just before filing the petition, she went 
to defendant’s house with two of her friends, whom she procured to 
intercede with him, but he again refused to live with her; that she had 
carried some clothing with her, and placed it in one of the rooms of the 
house, from which defendant had 1t removed, and locked the room, and 
the other rooms of the house, and left home. 
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The plaintiff alleges that the defendant is selling off his property, 
and preparing to remove out of the State. 

The prayer of the bill is for a divorce from bed and board, and for 
alimony; and for a writ to restrain the defendant from removing his 
property beyond the jurisdiction of the State; also for general relief. 

The defendant filed a general demurrer, and the cause being set 
down for argument on the demurrer, was sent to this Court by consent. 


Norwood for plaintiff. 
No counsel for defendant. 


Battie, J. The bill is filed for the purpose of obtaining a divorce, 
a mensa et thoro, and also for alimony, under the 3rd section of the 
39th chapter of the Rev. Stat. The defendant has put in a general de- 
murrer, which must be overruled if there be any part of the bill upon 
which the plaintiff is entitled to relief. Adams’ Eq. 385; 1 Dan. Chan. 
Prac. 588, 540. Harp v. Earp, 54 N.C. 239. 

The third section of the act referred to specifies several distinct 
things, the doing of either of which by a husband will entitle his wife 
to a partial divorce, and to alimony. If he “shall abandon his family, 
or maliciously turn his wife out of doors, or by cruel and barbarous 
treatment endanger her life, or offer such indignities to her person as 
to render her condition intolerable, or her life burdensome,” the law de- 

clares that he has so far forfeited his martial rights, that his 
(394) wife may, if she desires it, have a separate bed and board, 

and claim a separate maintenance out of his estate. In order to 
obtain this, the 5th section of the same act provides, that she must ex- 
hibit a petition or bill either in a Superior Court of Law, or a Court of 
Equity, in which she must set forth “particularly and specially the causes 
of complaint,” which, according to another section, must have existed six 
months prior to the filing of her petition or bill. The 8th section of the 
corresponding chapter of the Revised Code, dispenses with the six months 
prior existence of the causes of complaint, when the husband is removing, 
or about to remove, his effects from-the State; but as the bill in this case 
was filed before that Code went into operation, it is governed by the pro- 
visions of the Revised Statutes. | 

We have now to enquire whether the plaintiff has, in her bill, set 
forth sufficient causes of complaint to entitle ‘her to relief under either 
clause of the act. She charges that her husband, upon the most frivolous 
and groundless pretences, accused her of a criminal intimacy with a young 
physician who boarded in the family, and manifested, by his language 
and conduct, contempt and hatred for her; that the young gentleman 
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leit their house, but his absence produced no favorable change in the 
demeanor of her husband towards her; that he declared she was no 
longer his wife, and refused to sleep in the same bed with her; that her 
friends attempted to interpose and bring about a better state of feeling 
and conduct on the part of her husband towards her; that he was in- 
exorable, postively and cruelly rejecting every proposal for a reconcili- 
ation, and on one occasion, said to her father, who was endeavoring to 
interpose his good offices, that “he had lead in his gun, and would have 
satisfaction.” She then states that, finding her life with her husband 
burdensome and intolerable, she had left him and gone to live with her 
father and friends, by whose bounty and kindness she had since been 
supported and maintained; that she had offered to return to her hus- 
band, but he had rejected all her advances; and that, on a recent occa- 
sion, she had gone, in company with two of her friends, to his . 
house, with some of her clothes, and put them in a room, and that (395) 
he had caused them to be removed, locked the house and left 
home. This latter circumstance we cannot take into consideration, be- 
cause 1t occurred less than six months before the filing of the bill. That, 
however, is not of ‘much consequence, as we are satisfied that the other 
allegations are abundantly sufficient to bring her case within the opera- 
tion of the clause which entitles her to relief for such indignities offered 
to her person, as to render her condition intolerable, or life burdensome. 
What is an indignity to the person? “Indignity” is defined by Mr. Web- 
ster to be, “unmerited, contemptuous conduct towards another ; any ac- 
tion towards another which manifests contempt for him; contumely, in- 
civility, or injury accompanied with insult.” It is manifest from this def- 
nition, that an indignity to the person may be offered without striking the 
body, or even touching it in a rude and offensive manner. Contumelious 
words, especially when accompanied with a contemptuous demeanor to- 
wards a person, may amount to an indignity which would be felt by a 
sensitive mind with far keener anguish than would be inflicted by a blow. 
And what, to a virtuous woman, can be more contumelious than a charge 
made by her husband of infidelity to her marriage vow? What greater in- 
civility or injury than his refusal to recognize her as his wife, and his re- 
jection of her from his bed? What greater manifestation of hatred and 
contempt than to threaten her with deadly violence? We are satisfied that 
an indignity to her person may be offered without any lawful interference 
with her body, which, indeed seems to be provided against by the clause 
which protects her from such “cruel and barbarous treatment as may en- 
danger her life.” We are satisfied further, that those allegations of the 
bill, upon which we have commented, fully make out the charge of 
offering such indignities to her person as to make her condition intol- 
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erable, on her life burdensome; if, indeed, they do not make out an- 
other charge of maliciously turning her out of doors. Upon the latter, 
though, it is unnecessary for us to express an opinion, as the form- 
(396) er is sufficient to entitle her to all the relief which she seeks. 
The demurrer must be over-ruled, with costs, and the de- 
fendant ordered to answer; and to that end the cause must be remand- 
ed to the Court from which it was sent. 


Per curiam. 

Deeree accordingly. 

Cited: Erwin v. Erwin, 57 N.C. 84; Taylor v. Taylor, 76 N.C. 486; 
White v. White, 84 N.C. 344; Jackson v. Jackson, 105 N.C. 489; Green 
v. Green, 131 N.C. 535; Pearce v. Pearce, 226 N.C. 310. 


THE STATE To THE USE OF THE PUBLIC TREASURER V. WM. D. PETWAY. 


The Act of 1854, (Rev. Code, ch. 99, sec. 20,) imposing a tax on the divi- 
dends of individual holders of pank-stock, is not unconstitutional. 


Cause removed from the Court of Equity of Edgecombe County. 

The bill alleges, the incorporation of the Commercial Bank of Wil- 
mington, its organization, the subscription by the defendant for fifty 
shares of the capital stock, the declaration of dividends by the bank of 
six per cent, in favor of the stockholders at one time, to wit, in August, 
1854, and five per cent in their favor at another time, to wit, in Febru- 
ary, 1855, making the sum of $550, which was duly paid to the defend- 
ant on his fifty shares, previously to the first day of April, 1855; and 
that by virtue of the Act of Assembly passed in the year 1854, concern- 
ing the Revenue, the defendant is liable to pay on account of the said 
dividends, a tax of three cents on every dollar of the same; but that 
the same has not been paid, nor listed to be paid, and plaintiff is in- 
formed that the defendant denies the plaintiff’s right to collect the 
same. | 

The prayer of the bill is, that the defendant may answer and dis- 
cover the number of shares owned by him in the said bank; the amount 
of dividends received by him within the year next preceding the Ist 
of April, 1855, and not before that time listed by him for taxation, and 
for a decree that defendant pay, ete. 
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The defendant filed a general demurrer. Joinder in demurrer. (397) 
The cause was set down for argument on the bill and demur- 
rer, and sent to this Court by consent. 


Attorney General, for the plaintiff. 
Moore for the defendant, argued as follows: 


The question arises under the Act of 1846, ch. 4, sec. 12, p. 17, which 
provides that “the president or cashier, shall pay imto the treasury of 
the State, 25 cents on each share of capital stock subscribed and paid 
for; and the first payment of the tax shall be made 12 months after the 
bank shall have commenced operations;” and sec. 20, ch. 99, Revised 
Code, which imposes a tax of three cents on the dollar, of all bank- 
dividends. 

The question is: “Was it within the constitutional competency of the 
Legislature to impose a tax on the dividends of the bank?” 

It is contended by the defendant, that the tax imposed by the charter 
exempts the bank and the stockholders from any additional tax; not 
in words, but by a fair interpretation of the charter, according to the 
understanding of the parties in the offer and acceptance of the charter. 

It may be useful to our purpose to look at similar provisions in the 
several charters of our banks, and other corporations. 

In the renewed charter of the C. F. Bank of 1833, 2 R.S., s. 11, p. 50, 
the provision is “a tax of twenty-five cents on each share of stock 
owned by individuals in the bank, shall be annually paid into the 
treasury of the State,” etc.; “and the said bank shall not be liable to 
any further tax.” 

The provision in the Bank of the State of North Carolina, of the 
same year, 2 R. S., s. 18, p. 61, is, “each share owned by individuals 
shall be subject to an annual tax of twenty-five cents, and no more, 
which shall be reserved out of the profits as they accrue,” etc. The 
Fayetteville Bank, chartered in 1848, is taxed in the same language as 
the Commercial Bank, so is the Bank of Washington, chartered in 
1850, the Bank of Yanceyville, chartered in 1852, the Bank of 
Charlotte, in 1852, and the Farmer’s Bank, in the same year. (398) 

The property of such a corporation and the members has, by 
refinement, been divided into several species. 1. The franchise, or privi- 
lege of association for a common purpose. 2. The stock of the cor- 
poration. 8. The shares of the members. 4. The dividends. And a tax, 
it may be, on one, is not by necessary implication, a tax on any other. 
And so, it may be held that the dividends under the C. F. charter were 
not exempted from taxation; and that all the security against further 
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imposition in the charter of the Bank of the State, is confined to the 
shares of individuals, and that the three other properties are exposed, 
without limit, to the legislative will. 

By the charter of the W. and Raleigh Railroad Co., 2 R.5., p. 342, s. 
19. The property of the company, and shares therein, “are exempt 
from taxation.” Literally construed, the charter exposes to tax the divi- 
dend and franchise. 

The charter of the Raleigh and G. Railroad Co., 1850, p. 254, s. 8, ex- 
empts from taxation the railroad engines, cars and profits, for fifteen 
years. By this mode of interpretation, the franchise and shares are ex- 
posed to taxation. 

The history of the times, as to the Railroads, forbids this construc- 
tion. At this day all will admit that the faith of the State, as under- 
stood to be pledged at the time, would be grossly violated by an im- 
post on the franchise or dividends of either corporation. 

In the construction of charters, the position is not unfrequently met 
with, that in grants by the public, nothing passes by implication. 
Charles River Bridge v. Warren Bridge, 11 Peters’ 420. Nothing “is 
surrendered unless the intention to surrender is manifested by words 
too plain to be mistaken.” Ins. Co. v. Debolt, 16 How. 4385. (per 
TANEY.) 

It is submitted that a more reasonable and just rule is laid down in 
United States v. Arredondo, 6 Peters’ 740. “The words of a grant are 
always construed according to the intention of the parties as mani- 

fested in the grant by its terms, or by the reasonable and neces- 
(399) sary implication to be deduced from the situation of the parties, 

and of the thing granted, its nature and use.” This was said of a 
grant by the public. The Constitution of the United States is a grant 
by sovereigns. This ought to be “construed according to the sense of 
the terms, and the intention of the parties.” When there is doubt or 
ambiguity arising from the words, or from other sources, interpretation 
has its proper place. “There may be obscurity, as to the meaning, from 
the doubtful character of the words used, or from other clauses in the 
same instrument, or from an incongruity or repugnancy between the 
words, and the apparent intention derived from the whole structure of 
the instrument, or its avowed object. In all such cases interpretation 
becomes indispensable.” 1 Story on Constiution, ss. 400, 401, et seq. 

Now, where it is provided, as in the charter of the Cape Fear Bank, 
that a tax of 25 cents shall be laid on the share, and that “the bank 
shall not be liable for any further tax;” and, as in the charter of the 
Bank of the State, that “the share shall be taxed 25 cents and ne 
more;” of what efficacy can these restrictions be, if the other proper- 
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ties of the bank and the members, may be taxed ad libitum? The re- 
striction is valueless; yet no one will doubt, that it was inserted to ex- 
haust the taxing power. 

This view of such case secured a liberal interpretation in the case 
Gordon v. The Appeal Tax Court, 3 How. 145-6, and Bank v. Edwards, 
27 N.C. 516; and these cases fully sustain the rules of interpretation 
announced by the Court in United States v. Arredondo, and Mr. Jus- 
tice Story, in his work on the Constitution. 

For the Commercial Bank it is insisted that, between the public and 
the company, the tax to be paid was a subject matter of contract, and 
that they negotiated and agreed on the amount. It was not intend- 
ed to be a bonus, which is a premium paid at the inception, or in 
instalments, as the price in case of land sales, but was, as it is called, 
a tax, in the ligitimate sense of the term. It is to be paid whether 
there be profits or not; and it is submitted that, unless it was the (400) 
tax agreed upon between the parties, it was most unreasonable 
to have fixed the amount. The charter is, in substance, a proposal by 
the public to this effect, that, for and in consideration, that the com- 
pany will do this, and that thing, moreover, will pay an annual tax of 
25 cents, the company shall have liberty to do thus and so; and, that 
when the company accepts the offer, it is equivalent to a pledge that 
no more tax shall be laid. 

If the charter admit of this interpretation, the taxing power is ex- 
hausted; for, as already shown, it would have been idle to have offered 
the terms as to a tax on the share, and assigned it a limit, if the public 
intended to reserve the power of taxing ad libitum all the other prop- 
erties of the bank and its members. In case of the Providence Bank v. 
Billings, Peters’ 514, it seems to be conceded in many parts of the opin- 
ion, that if the amount of tax be in the contemplation of the contract- 
ing parties, and they fix that amount, it will be the contract on this 
subject, although no words of further exemption be used. 

The tax was the same on all the banks chartered before and after 
the State first undertook to raise revenue from the profits of money- 
dealing. Although the tax was laid on the share, every stockholder, as 
well as the public, expected it to be paid out of the profits; and in con- 
templation it was expected to be a tax on the profits. 

In like manner, there are provisions in the Farmer’s Bank, Bank of 
Charlotte, and the Commercial Bank, that they shall not issue bills of 
less denomination than three dollars. Now, may the public restrain 
them to issue nothing less than five dollars? If the Legislature cannot 
do this, 1t is only because the denomination of the bill was the subject- 
matter of contract. But, undoubtedly, the Legislature has the same 
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power to alter the limit.as to the size of the bills, as they have to ad- 

vance the tax. Shall we say that the Legislature may limit the denomi- 

nation to a higher figure. If so, there is not a capitalist who has so 
understood the charter. | 

(401) Both the tax and the denomination of the bills are supposed 
to be matters of great interest to the capitalist, and constitute 

his inducements to vest his capital. This view is strongly advanced by 

the Court in Bank v. Knoof, at from page 380 to 402. 

A contract made for a specific tax is binding. “This tax continues, 
although all other banks should be exempted from taxation.” Page 389. 

In the case of the Ohio Life and Trust Company, there was no specilf- 
ic tax imposed in the charter. See p. 483-4. The case of the Bank v. 
Knoof, did not present the question whether the State may augment 
a specific tax; and the reasoning of the Court is adverse to the position. 

The case of Gordon v. Appeal Tax Court, 3 How. 133, decided in 
1844, is the only one which is alleged to be opposed to the claim of ex- 
emption from further tax on the Commercial Bank of Wilmington. The 
facts of the case are stated at length in the reported case: and so far 
as they effect the case before the Court, do not oppose the position as- 
sumed by the defendant. There were two persons claiming exemption; 
Gordon, under the act of 1821, and Cheston, under the act of 1835. 
The court sustained the exemption claimed by Gordon, and denied it 
to Cheston. The bank in which Cheston was a stockholder was incor- 
porated by act of Dec., 1835, (p. 186.) It was required to pay a bonus, 
etc. During the same session, and in the same month, (December,) a 
general law was enacted in regard to banks, embracing banks pre- 
viously, as well as subsequently, chartered, which, by sec. 3, enacted 
that all banks should be taxable, and that the exemption theretofore 
granted, by act of 1821, should limit the taxation only on the fran- 
chises. See page 186. 

This act, enacted at the same session, went out to the public with the 
charter, and was a clear legislative declaration of a purpose to consider 
stock, ete., a different property from a franchise; and, in fact, was a 
declaration, that the tax imposed in the charter in which Cheston was a 
stockholder, was not intended to exhaust the taxing power. Doubtless, 

before a share of the stock was taken, these two acts, constitu- 
(402) ting the chapter of one session, were before the public. So that, 
- the case properly understood is with the defendant, and renders 
consistent the decision in this case, with the reasoning of the Court in 
the cases before cited of Bank v. Knoof, decided in 1858, and Provi- 
dence Bank, in 1830. Doubtless the subscribers in the Farmer’s and 
Planter’s Bank understood the extent of the exemption to be precisely 
as the Court held 1t to be. 
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With us this supposition is inadmissible as to the subscribers in the 
Commercial Bank; for we know that, in the estimation of capitalists, 
the tax was regarded as fixed; and that the charter, on whatever subject it 
spoke, contained the unalterable terms on which the capitalist could 
rely, in making up his mind to become a corporator. 

The sense in which the sovereign speaks constitutes the meaning of 
his language; and it would, in substance and effect, make the State to 
repudiate her engagements, to give to her language, although suscepti- 
ble of it, a meaning in which she neither intended to be, nor was, un- 
derstood. 

No bank could be established in the State with a reservation of the 
power of unlimited taxation. Here there would be no guard against 
destruction; because, there being no constitutional requirement for a 
uniformity of taxation, a few classes of subjects may be selected for 
raising the entire revenue; and we know that banks would be placed 
in front of the heaviest exactions. The present Bank of the State rejec- 
ted the late charter on that ground. And it is but in very modern times, 
as the necessity for increased taxes has sprung upon us, that financiers 
have multiplied the properties of a bank in order to find sources of 
revenue. A bank is the only being whose every property is deemed the 
fit subject of taxation. When trades are taxed, the profits are excused. 
No one thinks of taxing the occupation of the farmer, his land, and 
his profits. To tax a franchise is to tax the profits; to tax bank capital 
is to tax the profits; a tax on individual shares is a tax on the profits. 
All is a tax on the profits but in one case, and that is when none are 
made. A tax on the capital, with an exemption of all further 
tax on the capital, is, in judicial refinement, a mere mockery. (403) 
Formerly it meant something, but now it would be a mere trick 
of the sovereign to allure and deceive. 

If such construction is made applicable to banks already chartered, 
both as to the tax and denomination of the notes, the people are de- 
ceived. Will it be answered? Appeal to the Legislature. This admits the 
error of construction. That is, that the language does not embrace the 
contract. 

The distinction is admitted between what is of the contract and 
what is not. A corporation enjoys many privileges which are not the 
subject of the contract, merely because they are tolerated. All these 
are fit subjects for legislative control. As if three are incorporated 
for ten years, with a capital to buy and sell liquors. If there is no law 
restraining the measure of retail, the corporation may sell by the gill; 
but, assuredly this toleration is no part of the contract; and the sover- 
eign may well abate the nuisance of retailing, and limit the quantity to 
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a quart. But if the charter should provide that the company should not 
sell less than a quart, is not this an implied grant to sell by that mea- 
sure? So of the size of the bills, and so of the tax; because, as is said in 
the case of the Providence Bank, the subjects were a matter of bargain 
and contract. 


Battie, J. The Act which incorporates “the President and Direc- 
tors of the Commercial Bank of Wilmington,” (act of 1846, ch. 4,) 
after conferring upon it the usual powers, privileges and immunities 
of a bank, with a capital stock of $300,000, provides, in the 12th sec- 
tion, “that the President or Cashier of said bank shall annually pay in- 
to the treasury of the State, twenty-five cents on each share of said 
capital stock which may have been subscribed for and paid in; and the 
first payment of the said tax shall be made twelve months after the 
said bank shall have commenced operations.” The Revised Code, chap- 
ter 99. section 20, imposes a tax of three cents upon every dollar more 

than six dollars of net dividend or profit upon money vested ‘in 
(404) stocks of any kind, or in shares of any incorporated or trading 

company, whether in or out of the State; and herein shall be in- 
cluded all bank dividends, bonds and certificates of debt of any other 
State or country, or of any public corporation created by this or any 
other State.” 

The question presented by the pleadings in this case is, whether the 
Legislature had the power, after the reservation of twenty-five cents 
on each share of the actual capital stock of the bank, to impose an 
additional tax on the dividends received by the individual stockholders. 

The counsel for the defendant contends that it had not, and his 
argument is, that the grant by the Legislature of the bank charter, 
created a contract between the State and the corporation; that, by a 
fair construction, one term of that contract was that the bank should 
pay into the public treasury twenty-five cents on each share of its 
actual capital stock, in consideration of which no other or further tax 
should ever be imposed upon it, or upon the dividends or profits of any 
of the individual members who composed it; and that the Constitution 
of the United States prohibits the State from passing any law to im- 
pair the obligation of the contract, or of any essential part of it. 

We admit that the grant by the Legislature of a charter to a banking 
corporation, creates a contract between the State and the corporation, 
which brings it under the protection of the Constitution of the United 
States. This conservative principle has been repeatedly recognized by 
this Court, in decisions, of which it is necessary to refer only to the 
cases of Mills v. Williams, 33 N.C. 558, and State v. Matthews, 48 N.C. 
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451. The same protection which is extended to the whole contract must 
be extended to every essential part of it; and if it be a term of the 
contract that the State shall not impose any other tax upon the capital 
stock of the bank, or upon the dividends or profits of the stockholders 
than that which is expressly mentioned in the charter, then, we freely 
admit that the clause of the Revenue Act, to which we have re- 
ferred, is inoperative in its application to the holders of stock (405) 
in the Commercial Bank of Wilmington. The question, then, 
ceases to be one of constitutional power, and becomes one of construc- 
tion merely. The question which has been thus presented, has, in late 
years, been so often the subject of discussion and decision in the Su- 
preme Court of the United States, and in the Courts of the several 
States, that it would be a work of supererogation to go into an extend- 
ed argument upon it. We shall confine ourselves to a brief enunciation 
of the principles upon which our judgment, in the present case, is foun- 
ded. a | 

It is now a well settled rule of construction, that “the grant of privi- 
leges and exemptions to a corporation, are strictly construed against 
the corporation, and in favor of the public. Nothing passes but what is 
granted in clear and explicit terms. And neither the right of taxation 
nor any other power of sovereignty which the community have an in- 
terest In preserving undiminished, will be held to be surrendered, unless 
the intention to surrender is manifested in words too plain to be mis- 
taken.” Insurance Co. v. Debolt, 16 How. (U.8.) Rep. 435; Billings v. 
Bank, 4 Peters’ 561; Charles River Bridge v. Warren Bridge, 11 Peters’ 
045. It cannot be denied that the taxing power is one of the highest 
and most important attributes of sovereignty. It is essential to the es- 
tablishment, and the continued existence, of the government. Without 
it, all political institutions would be dissolved, the social fabric would 
be broken up, and civilization would relapse into barbarism. No gov- 
ernment can, then, divest itself, altogether, of a power which is essen- 
tial to its existence; it cannot commit political suicide; but it conceded 
that it may, by contract for an adequate consideration, bind itself, for 
a longer or shorter period, not to exercise its taxing power at all, or not 
beyond a certain extent, upon certain persons or things. This is, how- 
ever, often a dangerous restriction upon its power, because the neces- 
sities of the government cannot always be foreseen. In the changes and 
chances of time and things, those who have charge of the ad- 
ministration may have need of all the possible resources of the (406) 
country to save it from great disaster, if not from ruin. These | 
considerations force upon the mind the propriety, nay, the absolute 
necessity, of the rule that every grant from the Legislature, by which 
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the integrity of the power to raise revenue is impaired, must be con- 
strued strictly in favor of the public, and against the grantee. Let us 
apply this rule to the case before us. The Legislature has granted a 
charter to the bank in question, in which there is a stipulation for a 
certain tax to be paid by the officers of the bank, upon each and every 
share of its actual capital stock, into the treasury of the State. There is no 
express provision that no other or higher tax shall ever be exacted ; 
but it is contended that there is an implied one to that effect. Why 
should there be? It is certainly not so in cases very analogous to 
this. A citizen takes a grant from the State for a tract of land and pays 
the stipulated price. He has immediately to pay a tax of twelve cents 
upon every hundred dollars’ value of it, by the general revenue law of 
the State. That is percisely the same as if a tax of that amount were 
reserved in the grant. The State cannot violate its contract contained in 
the grant, any more than it can violate its contract involved in the 
erant of a bank-charter; and yet, whoever doubted that the Legis- 
lature may, from time to time, increase the tax upon the land? The 
same may be said of any taxable personal chattels which the State 
may sell to an individual. Why should money vested in a corporation 
be more favored? It would be difficult to assign a good reason for the 
preference. 

But, if it be admitted that the capital stock of the bank is, by its 
charter, exempted from additional taxation, it by no means follows that 
the dividends or profits of the individual stockholders shall be ex- 
empt. Bank stock, or stock owned by individuals in a bank, is a differ- 
ent thing from the capital stock of the bank. By the first is meant “the 
individual interest in the dividends, as they are declared, and a right 

to a pro rata distribution of the effects of the bank, on hand at 
(407) the expiration of the charter. The capital stock of the bank is 

in trust for the benefit of the members.” Union Bank of Tennessee 
v. The State, 9 Yerg. 490. A tax on the first is very different from one on 
the latter, and the property is listed and the tax paid in very different 
manner. Yerg. 490. A tax on the first is very different from one on the 
latter, and the property is listed and the tax paid in very different man- 
ner. The tax on the dividends of bank stock varies, of course, with the 
amount declared by the bank, and received by the stockholders. The 
dividends are listed for taxation, and the tax is paid by the owners of 
the stock to the sheriff in the counties of their residence. The tax on 
the capital stock is paid, irrespective of profits, by the officers of the 
bank, directly into the public treasury. How a provision in a bank-char- 
ter for a tax upon one only of two such different subjects of taxation, 
can be construed into an entire exemption from the other, it is difficult 
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to conceive. It is a more reasonable conclusion that the Legislature in- 
tended to reserve for future emergencies the power to raise revenue 
from that subject of taxation about which it was silent. And this con- 
clusion is strengthened by the reflection that the reserved subject is 
one upon which the taxation cannot press very heavily. It is to fall 
on profits; it diminishes when they grow lighter, and is withdrawn al- 
together when they cease. Such is not the case on many other subjects 
of taxation. Land and slaves must contribute to the support of the 
public burdens, whether their owners sigh over empty granaries, or 
rejoice over barns filled to overflowing. Our conclusion, that the ex- 
emption of the capital stock of a bank from any greater impost than 
that which is specified in its charter, does not exonerate the dividends 
of the stockholders from such taxes as the Legislature may, from time 
to time, think proper to impose, is expressly decided in the case from 
Tennessee, to which we have referred. We have shown that it is di- 
rectly within the rule of construction extracted from Chief Justice 
TANEY’s opinion in the case of the Insurance Company v. Debolt. Be- 
ing thus supported by reason, and confirmed by authority, we 

state it with confidence as the law of this and all similar cases. (408) 
The demurrer must be overruled, and the defendant ordered 

to put in an answer. 


Per curiam. 
Demurrer overruled. 


Cited: Atty.-Gen. v. Bank, 57 N.C. 290; S. v. Bell, 61 N.C. 85; RB. BR. v. 
Reid, 64 N.C. 161; Simonton v. Lanier, 71 N.C. 505; R. BR. v. Rollins, 82 
N.C. 5382; Comrs. v. Tobacco Co., 116 N.C. 446; S. v. Cantwell, 142 N.C. 
616; New Hanover Co. v. Whiteman, 190 N.C. 334. 


THOMAS B. WHEELER v. SAMUEL 8. B. SMITH. 


Where one sells, by deed, one-half of a share in an intestate’s estate, and the 
assignee permits ten years to elapse after a legal ascertainment of the amount 
of such share and the reception of the whole of it by the assignor before a 
suit is brought for such half, the presumption of satisfaction or abandonment 
will bar the claim. 


The borrowing of a sum of money by the assignee from the assignor within 
the ten years, and the repayment of a part of it, has no tendency to repel 
the presumption of payment, ete. 
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The declaration of the assignor when shown the deed of assignment within 
the ten years, “that it was not as strong against him as he thought it was,” 
was held not to be sufficient to repel the presumption. 


Cause removed from the Court of Equity of Rockingham County. 
The defendant administered upon the estate of his father in 1887, 
and this suit was brought April, 1854, to recover one-half of the dis- 
tributive share of Joseph Washburn, who had married Prudence, one 
of the daughters of the intestate, and one-half of her share of the 
money arising from the sale of the real estate of William Smith, the 
same intestate, of whom the said Prudence was one of the heirs-at-law. 
The defendant had purchased the interest of Joseph Washburn and his 
wife, in the real and personal estate of the said William Smith, and, 
as the plaintiff alleged, had sold to him one-half of the same by vir- 
tue of the folowing instrument of writing, viz: “Articles of agreement 
made and entered into, this 31st of October, 1836, between Samuel 5S. 
B. Smith and T. B. Wheeler, both of the county of Rockingham and 
State of North Carolina, witnesseth; that the said Samuel 8. B. Smith, 
hath this day bargained and sold, and by these presents doth 
(409) bargain and sell to the said T. B. Wheeler, the one-half of the 
interest purchased of Joseph Washburn and his wife Prudence, 
by the said 8. S. B. Smith, and purchased of his brother-in-law Jo- 
seph Washburn and his sister Prudence, legatees of the estate of Wil- 
liam Smith, deceased, it being the whole of the said Washburn’s inter- 
est and his wife’s also, in and to the estate of the said William Smith, 
deceased, both real and personal, for the sum of fifty dollars, in hand 
paid by the said T. B. Wheeler, the receipt whereof is hereby acknowl- 
edged; and the said Wheeler further agrees and binds himself to pay 
one-half the amount to Joseph Washburn, of the amount which the 
said S. 8S. B. Smith agreed to pay the said Washburn for said claim, 
which was three hundred and thirty dollars, due and payable some 
time next year.” Signed and sealed by the plaintiff and defendant, and 
delivered to a third person for safe keeping. 
The plaintiff contends that, by force of this agreement, he became 
a joint-purchaser and co-partner of Washburn and wife. He alleges, 
in his bill, that the defendant, as administrator, took into his hands, 
and sold, the personal estate of William Smith, deceased, and received 
from that source a large amount of money, to wit, about six thousand 
dollars, of which, the share of Washburn and wife was one-eleventh 
part; that by a decree of the Court of Equity, the real estate of the 
said William Smith was sold, and in 1843, the money arising from this 
sale, went into the hands of the defendant, of which, the interest of 
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Washburn was one-tenth, subject to the widow’s claim for her dower; 
so that the defendant, having possessed himself of both these funds, 
became, as plaintiff contends, a trustee, and liable to account to him 
for one-half of the share arising to Washburn and wife. 

The bill further alleges, that the sum of fifty dollars, inserted in the 
agreement, was not paid, nor was intended to be paid, being inserted for 
form’s sake only; and that the sum of one hundred and sixty-five dollars, 
mentioned in the deed of assignment, was not paid by him, either 
to Washburn or defendant; because, as he says, before the amount (410) 
became due to Washburn, the defendant had been appointed ad- 
ministrator, and had received assets to the large amount above stated, 
and he relied upon him, out of these assets, to pay and satisfy Washburn 
one-half of what was agreed to be paid him, which he expected would be 
deducted out of his interest, on a settlement. 

By a proceeding in the County Court of Rockingham, at the in- 
stance of John W. Wilson and wife, and others, who were distributees 
of the estate of William Smith, to which all the next of kin were 
parties, a final settlement, and decree was made and passed in the year 
1841, by which the several shares with which the defendant, as ad- 
ministrator, was chargeable, were ascertained and adjudged to be paid, 
and that the share coming to Washburn was adjudged to be $483.2634. 

It was alleged further, in the bill, that in January, 1841, the defend- 
ant loaned the plaintiff $68.23, and took his bond for the same; that on 
28th of February, 18438, he paid $40, and on 17th of February, 1844, he 
paid $25, which two sums are endorsed as credits on the bond. 

It is further alleged, that in 1853, when the bond was shown to de- 
fendant by the plaintiff, the former said, “it was not as strong against 
him as he thought it was.” 

The defendant answered, insisting on the presumption arising from 
the length of time, and alleging matters not material to the view taken 
of the case as considered by the Court. 

There were replication to the answer, commissions, and proofs. The 
testimony relied on to repel the presumption is recited in the opinion of 
the Court. 


Muller for plaintiff. 
Morehead for defendant. 


Battie, J. The contract, the execution of which the plaintiff seeks 
to enforce, was entered into on 31st of October, 1836. The distributive 
share of Joseph Washburn in the personal estate of William 
Smith, deceased, was ascertained at the August Term, 1841, of (411) 
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the County Court of Rockingham, and the defendant then be- 
came liable to the plaintiff for whatever he was entitled to claim under 
his contract. The real estate was sold, according to the plaintiff’s 
statement, in the year 1843, the bill was filed April, 1854, more than 
ten years after the plaintiffs right of action accrued, and we cannot 
discover any thing to prevent the presumption of payment, satisfaction 
or abandonment, from being applied to it, under the 13th and 14th 
sections of the Revised Statutes, chapter 65. The alleged payments on 
the bond in 1843 and 1844, which the plaintiff had given to the defend- 
ant in January, 1841, rather favor than repel this presumption; for 
why should he pay money to defendant, when the latter had in his 
hands a much greater amount, to which he was entitled? 

The declaration made by the defendant, when the written contract 
was shown to him, in 1853, “that it was not as strong against him as 
he thought it was,” cannot be allowed to repel the presumption which 
the statute raises. It is manifest, that the beneficial operation of the stat- 
ute would be lost, if such loose expressions of a party were allowed to 
defeat its object. 


Per curiam. 
The bill dismissed with costs. 


JOSEPH PATTON v. ROBERT THOMPSON. 


The guardian of an idiot, or lunatie cannot, without the permission of the 
Court, exceed the annual income of the estate in expenditures for, and on 
account of, his ward. | 


Cause from the Court of Equity of Alamance. 

This cause was heard at the December Term of this Court, (ante 
585,) and a decree then made, referring to Isaac Holt, Esq., the clerk 
and master in Equity of Alamance, to take an account of the rents 

and profits of the ward’s estate, in the hands of the defendant, 
(412) as guardian; also by consent of counsel, that he take an account of 

the whole administration of the guardian. A report by the commis- 
sioner is made to this term of the Court, the substance of which is, that 
the defendant had received from the estate of his ward $248.10, and that 
he had disbursed $683.73, leaving a balance in favor of the guardian 
of $435.63. Statements in detail are made, showing how this result is 
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produced; but as the view taken of the matter by the Court concerns 
its general character, it is not necessary to state the particulars of the 
account on either side. | 

The plaintiff made various exceptions to the report, only one of 
which (the second) is material to the question discussed by the Court. 
That is as follows: “The commissioner erred in allowing the defendant 
credit for disbursements beyond the income of the plaintiff’s estate, 
there being no order of the Court to justify the extra expenses.” 

The cause was argued on the exceptions. 


Winston, Sen’r., for plaintiff. 
Graham for defendant. 


Pearson, J. There is a general view of this case, which disposes 
of it without the necessity of entering into the many details presented 
by the exceptions. The guardian of an idiot, or lunatic, cannot sell 
his land without an order of the Court. It follows that he cannot, with- 
out the permission of the Court, exceed the annual income of the es- 
tate, in expenditures for, and on account of, his ward; because if he 
can do so, he has it in his power, by exceeding the income year after 
year, to produce an accumulation of arrears in his favor, so as, in a 
few years, to make it necessary to sell the land. This is principle of 
common law, which is assumed and acted upon, as fully in the statu- 
tory provisions concerning idiots and lunatics, as in those concerning 
infants, (Rev. Code; title “Idiots and Lunatics;’’) and it is sanctioned 
and carried very far in its application in the matter of Latham, 39 
N.C. 231, where the Court say—‘All the lunatic’s estate has been 
converted into money, and only $942 dollars is now within the 
reach of this Court. We think that this fund must be retained (413) 
by the committee, not to pay his balance on the debts of any of 
the creditors, but for the purpose of maintaining the lunatic and his 
wife and infant children. That the Court must reserve a sufficient main- 
tenance for the lunatic, before making an order for the payment of 
debts, or allowing to the committee sums already applied by him to 
that purpose, is clear, from the nature of the jurisdiction in lunacy, 
as well as from the decisions. In ex parte Hastings, 14 Ves. 182, Lord 
Epon said he could not pay a lunatic’s debts and leave him destitute, 
but must reserve a sufficient maintenance for him; and Tally v. Tally, 
22 N.C. 385, that is cited with approbation by this Court.” 

When a guardian finds that the income of the ward’s estate is not 
sufficient for his maintenance, it is his duty to submit the whole matter 
to the consideration of the Court, and to act under its directions; if 
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he proceeds otherwise, he acts upon his own responsibility. We do not 
refer to an accidental expenditure, made necessary by an emergency 
—sickness, for instance—when the excess of expenditure in one year 
may be compensated for, by drawing upon the income of the next year 
or two. See Downey v. Bullock, 42 N.C. 102. But we refer to a regular 
outlay, exceeding the annual income year alter year, so as gradually 
to run up a balance against the ward, which, if allowed, will force a 
sale of his estate. Such conduct is a breach of duty; it is not that “pru- 
dent management” stipulated for in his bond; and, if carried out, will 
result, in leaving the ward destitute. Our case affords an apt illustra- 
tion. In 1846 the defendant was appointed guardian of the lunatic; the 
expenditures exceed the income year after year; and, by the master’s 
report, there is due to the guardian a balance of $4385.63, in March 
1856. The land of the lunatic, which is his whole estate, allowing for 
the appreciation of the value of land in that neighborhood, 1s not worth 
more than $700; so that, if this balance claimed by the guardian 1s 

allowed, by his “prudent management” the ward will be stripped 
(414) of everything he owns, and will be left destitute! The question, 

therefore, is this—shall we refuse to allow the balance claimed 
by the guardian? or, shall we allow it, and turn the ward over to the 
County as a pauper? There is no principle, and no authority for allow- 
ing the claim. 

Upon looking into the testimony, we are satisfied that, by prudent 
management, the property of the ward could not have been made to 
yield an annual income more than enough to provide for him a proper 
maintenance, and cover the outlay and expenditures of the defendant 
for, and on, his account, we therefore, allow the claims of the guardian 
to an amount equal to what has been, or ought to have been, received 
by him as the income of the estate. The result will be to balance the 
account, and leave nothing due on either side. 


Per curiam. 
Decree accordingly. 


Cited: Sc, post, 411; Johnston v. Coleman, 56 N.C. 293; Rogers v. Holt, 
62 N.C. 111; Froneberger v. Lewis, 79 N.C. 480; Dawkins v. Patterson, 
87 N.C. 387; Bruner v. Threadgill, 88 N.C. 867; Sumner v. Stewart, 114 
N.C. 372; Cole v. Stokes, 118 N.C. 273; McHachern v. Stewart, 114 N.C. 
372: Smith v. Land Bank, 213 N.C. 346; Graham v. Floyd, 214 N.C. 82; 
Harris v. Hilliard, 221 N.C. 838; Peedin v. Oliver, 222 N.C. 670; Davis 
v. Jenkins, 236 N.C. 286. 
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HIRAM BRINSON anp OTHERS v. FRANCIS D. THOMAS anv OTHERs. 


A deputy sheriff collected money and failed to pay it over, which was recov- 
ered out of the sheriff’s sureties on his official bond, the sheriff himself be- 
ing insolvent, it was held, that the sureties of the deputy sheriff, on a bond 
to indemnify his principle against his delinquencies in office, are liable in 
Equity to the sureties of the sheriff, for the amount thus paid by them. 


It was held further, that all the sureties to the sheriff’s bond, as well those 
who had not paid the money as those who had, were properly made par- 
ties to this suit. 


Causse removed from the Court of Equity of Craven County. 
This case is sufficiently stated in the opinion of the Court. 


Green for plaintiffs. 
Bryan for defendants. 


Nasu, C.J. Francis J. Prentiss was duly elected sheriff of the (415) 
County of Craven, and executed his official bond, with the plain- 
tiffs as his sureties. Prentiss appointed the defendant Thomas, as 
his deputy, and took from him a bond, with the other defendants as 
his sureties, for the due discharge of his duties. Among the convenants 
is the following: “So that the said Francis J. Prentiss shall not, by any 
act or omission of the said Francis D. Thomas, become liable, or sub- 
ject, to any damage, loss or cost.” Claims were put into the hands 
of the deputy, Thomas, by one Lovick, to a considerable amount, 
which were collected by him, and appropriated to his own use. The 
plaintiffs are the sureties of the sheriff, Prentiss, upon his official bond, 
and having been compelled to pay to Lovick the amount received by 
Thomas, this bill is brought by them to subject Thomas and his sureties 
to the repayment of the money so by them paid. The sheriff, Prentiss, is 
insolvent. 

On the part of the defendants it is objected, that the plaintiffs cannot 
subject them on their bond, because there is no privity between the 
plaintiffs and defendants. The deputy sheriff is an officer, strictly 
speaking, unknown to the law. His acts, as such, are the acts of the 
sheriff, and in the name of the letter he executes, and returns, all pro- 
cess. The bond he gives, therefore, is not an official bond, but a per- 
sonal contract between the parties. A sheriff, in most of our counties, 
cannot personally perform all his official duties, and for his ease, and 
for the public convenience, he is allowed to appoint as many deputies 
as he thinks proper. These deputies are his agents, and all their lawful 
acts are his acts, and all their misfeasances are his misfeasances. The 
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bonds which they give the sheriff are for his protection. Persons who are 
injured by his malversation in office, either in not executing process, or in 
appropriating to his own use, monies which come into his hands by virtue 
of his appointment, can have no redress upon his bond, either against him 
or his sureties. The deputy’s bond to the sheriff is not cumulative. The 
claim of the plaintiffs, in this case, rests upon a different princi- 
(416) ple; the right in Equity of a surety who pays a debt, his princi- 
pal was bound to pay, to be substituted to his rights. He is also 
entitled in Equity to the benefit of such collateral securities as his 
principal has taken to secure himself. In this case, the plaintiffs were 
eo-sureties on the sheriff’s bond, and though there is no privity be- 
tween them and the defendants, on the deputy’s bond, yet, they stand 
so far in that relation to them, that, in a Court of Equity, the doctrine 
of substitution or subrogation will be applied. And, as between those 
standing strictly in the relation of co-sureties, the doctrine of equality is 
fully settled. Adams’ Eq. 269-70. And the ground of relief does not stand 
upon the notion of mutual contract, expressed or implied, between 
them; but it arises from principles of equity, independently of con- 
tract. 1 Sto. Eq. Jur. p. 472. The duty of exoneration extends to all 
persons who are within the scope of the equitable obligation. 1 Sto. Liq. 
Ju. s. 493, 5. The equity of the plaintiffs does not depend upon any 
contract between them and the defendants, but upon the equity ex- 
isting between them and the sheriff, Prentiss, which consists, not only 
in compelling relief from him, but the right to be subrogated to his 
place, and to his collateral securities. By the bond of the defendant 
Thomas, the latter bound himself to indemnify the sheriff, not only 
against any damage, loss or cost, arising from any act, or omission of 
his, the defendant Thomas; but further, that he should not become 
liable or subject to any loss, damage or cost, accruing for any act or 
omission. Now, there can be no doubt that, upon the failure of the 
defendant Thomas, to pay to Lovick the money collected for him, a 
right of action, under the covenant recited, accrued to the sheriff; it 
was an “omission” on the part of Thomas, which amounted to a 
breach of his bond; because he, the sheriff, became liable to pay the 
amount to Lovick, and subject to a suit on his official bond. The 
plaintiffs who have paid the debt due to Lovick, as the sureties of the 
sheriff, have a right to be subrogated in this Court, to his rights against 
the defendants, and to a decree for all the monies paid by them to Lo- 
vick, as sureties of the sheriff, deducting all Just credits to which 

(417) Thomas may be entitled against the sheriff. 
It is objected by the defendants, that persons are made plain- 
tiffs who have no interest in the controversy. All the sureties on the 


N.C] JUNE TERM, 1856. 345 


Brown v. GODSEY. 


sheriff’s bond are complainants; whereas the claim of Lovick was paid 
by Hiram Brinson and Samuel Mastin; they, therefore, are the parties 
immediately interested in the claim now brought forward against Tho- 
mas. The other plaintiffs are also interested; for, if the debt should not 
be made out of the defendants, they will be liable for contribution. 
The case must be referred to the master, to take an account of the 
money paid by the plaintiffs Brinson and Mastin, to Lovick, as sure- 
ties on the official bond of the sheriff; and, in taking the account, the 
master will allow the defendants all just credits against the sheriff. 


Per curiam. 
Declare accordingly. 


Cited: Blalock v. Peake, 56 N.C. 325; Towe v. Newbold, 57 N.C. 
215; Ferrer v. Barrett, 57 N.C. 458; Wilson v. Bank, 72 N.C. 626; Ltles 
v. Rogers, 113 N.C. 191; Styers v. Forsyth Co., 212 N.C. 564. 


ROBERT BROWN v. MARY GODSEY anp ANOTHER. 


Where a person, being insolvent, placed money in the hands of one of his 
children, with a view to assist such child, and benefit himself, and thereby 
to defraud his creditors, a judgment creditor is entitled to follow his debtor’s 
money, and to have his debt satisfied out of a tract of land bought with it. 


Cause sent from the Court of Equity of Rockingham. 
The case is fully stated in the opinion of the Court. 


Fowle for plaintoff. 
Miller for defendants. 


Battie, J. The plaintiff alleges that the defendant Thomas Lytle, 
being insolvent, sold all of his slaves for cash, and placed the money, 
or the greater part of it, in the hands of his children, with a view to 
assist them, and benefit himself, and thereby to defraud his 
creditors; that, among other gifts of money, he made one to his (418) 
daughter, the defendant Mary Godsey, wherewith she purchased 
a small tract of land of one James Murray; and the plaintiff alleging 
that he is a judgment creditor, whose debt cannot be otherwise satis- 
fied, insists that he is entitled, in Equity, to follow his debtor’s money 
and have his debt satisfied out of the tract of land in which the money 
has been so fraudulently invested. 
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The defendants, father and daughter, both deny these allegations; 
and the daughter expressly states that she bought the land with her own 
money, part whereof, to wit, $25, she earned by the labor of herself 
and her children, and the residue, to wit, $100, she borrowed of one 
William G. Davis; that she gave her note for the same, which she sup- 
poses is still in the hands of his personal representative, he having 
since died. 

The plaintiff’s equity is a plain one, if his case be found to be sup- 
ported by the requisite proofs. See Gentry v. Harper, ante, 177, and the 
cases cited there. 

The positive denial of the defendants makes it necessary that the 
plaintiff should produce something more than the testimony of a single 
witness. To make his case more difficult to be supported, the defendant 
Mary Godsey has produced the depositions of William King, and 
Wilham Blessed; the former of whom says, he heard her request, and 
Davis promise, the loan spoken of, and the latter declares that he was 
present and saw the money counted out to her, upon which she gave 
her note therefor, with her brother, Archibald Lytle, as surety. There 
is no proof on file to impeach the character of these witnesses, though 
it appears, from their depositions, that they are both unlearned men, 
as each subscribes his name by making his mark instead of writing it. 
But notwithstanding all this testimony, we are entirely satisfied by 
the proof, introduced on the part of the plaintiff, that the defendant 
Mary Godsey did not, because she could not, without the aid of her 
father, raise the money with which the land in question was purchased. 

Three or four witnesses testify that, about the time when the 
(419) transaction took place, Mary Geodsey lived upon a tract of land 

which her father then owned, and that she was then, and had 
been for several years before, a poor woman with a family of children, 
whom she could with difficulty support; and one of them states that 
she was very poor, and had to be supported by her father; and they all 
say that she was not able to make more money than had to be expended 
for her daily necessities. It is admitted by the defendants themselves 
that, in the year 1849, the father was broken up, and all his property, 
except his slaves, taken and sold under execution, for the payment of 
his debts. His slaves were sold by himself, and according to the testi- 
mony of the witness Johnson, for about $3,300. Of the disposition of 
this large sum, he gives no other account in his answer than that he 
“applied 1t honestly;” and his daughter says, that about $1100 were 
applied to the payment of a security debt, which she mentions, and of 
the residue she knows nothing. Prior to this period, it appears clearly 
from the proof, that she and her brother Archibald were very poor, and 
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in embarrassed circumstances, but soon afterwards they had money 
enough to buy property at execution sales, and even to lend. | 
The testimony shows further, that Wm. G. Davis removed to Vir- 
ginia before his death, and neither the agent whom he appointed to 
settle his business in this State, nor his administrator in Virginia, has 
ever seen or heard of the note which Mary Godsey says she gave for 
the borrowed money. In addition to this, one witness, Miles D. King, 
swears expressly that Thomas Lylte told him, on a certain occasion, 
that he was about to be broken up and that he wished to do something 
for his children. All the facts and circumstances thus deposed to by the 
witnesses for the plaintiff, and in contradition of which, not a particle 
of testimony is offered by the defendants, lead our minds irresistably 
to the conclusion, that the story of the loan made by Davis to the de- 
fendant Mary Godsey, is either entirely without foundation in fact, 
or was a contrivance got up to deceive the witness Blessed; and that, 
in truth, all the money which Mary Godsey had, and with 
which she paid for the land in question, was obtained directly, (420) 
or indirectly, from her father. The result is that the plaintiff 
has a clear equity to have the land subjected to the payment of his 
debt, and he may have a decree to that effect. 


Per curiam. 
Decree accordingly. 


JAMES WOODS anp ANOTHER, Executors, v. HUGH WOODS anp ANOTHER. 


In fixing the construction of a will, the Court have a right to look to the 
state of the testator’s family, and the condition of his property at the time 
when his will was written. 


The reception of an article of the same kind as that bequeathed, before the 
will was written, is not a satisfaction of a general bequest of an article of 
personal property. 


A devise of “the tract of land whereupon I now live and reside, containing 
two hundred and twenty-five acres, more or less,” which was made up of 
an original tract, and several others, afterwards added, and which had been 
used by the testator as one plantation, will convey the whole tract thus 
added to, although the number of acres greatly exceeds that stated in the 
devise. , | 


Where it appears to have been the intention of a testator to confirm a parol 
gift of a female slave, previously made, the issue of such slave, born before 
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such bequest, will pass, though no mention is made of such issue in the 
will. 

‘Where a parol gift of a slave is made by a father to his son, and the son, 
with the knowledge and approbation of his father, bequeaths such slave, and 


the legatee holds it, under such bequest, for three years and more after the 
son’s death, he will be protected under the statute of limitations. 


A bequest to a deceased daughter, and “to the heirs of her body,” which is 
explained in the context to mean the children of such deceased daughter 
then living, will be construed to pass to such children all that the mother 
would have taken under such bequest, if she had been alive at the testator’s 
death. 

Where a residuary fund is raised by various bequests in a will, and a be- 
quest is made of several slaves to one of the residuary legatees, with a direc- 
tion that these slaves are to be valued, and “if the valuation shall be more 
than a due proportion of my estate,” such legatee is to refund what is over to 
“my estate” it was held, that such bequest was not in satisfaction of the 
legatee’s residuary share, until the value of it had been added to the residu- 
um, and that the deduction of the value of the legacy was then to be made. 


Where a general residuary. fund is ordered to be “equally divided between 
my above named children,” and in several previous items it is ascertained 
that the testator meant to confirm previous gifts to the children of his de- 
ceased children, the parents to whom such bequests are made, being then 
dead; and it is further provided in this bequest, that the children of a living 
daughter are to take her share, the fund must be divided per stirpes among 
his living children, and the descendants of his deceased children. 


Causg removed from the Court of Equity of Orange County. 
The bill was filed by the executors of the last will and testament 
of Joseph Woods, Sen’r., asking the advice and direction of the 
(421) Court upon certain questions growing out of said will. The fol- 
lowing are the provisions upon which the questions arise, viz: 


“‘Ttem 1. I give and bequeath to my son Hugh Woods, one negro 
woman named Pleasant, and one negro boy named Haywood; also, one 
bed and furniture, and a negro girl named Kizza, or the proceeds of the 
said girl Kizza, if I sell her before my death. 


“Item 2. I give and bequeath to my son Sames Woods, one tract 
of land, whereon he now lives, containing two hundred and two acres, 
more or less, and two girls by the name of Amelia and Betsey. Farther- 
more, I give to his son Lambert Woods, my grand-son, the tract of 
land whereon I now live and reside, containing two hundred and twen- 
ty-five acres, more or less; provided the said Lambert Woods shall 
pay to my grand-son Eli Woods, son of John Woods, deceased, the sum 
of three hundred dollars. | 
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Item 3. I give to the heirs of my son Eli Woods, dee’d., the tract 
of land whereon he lived and died, (describing it.) I also give to my 
son Eli Woods’ heirs, one negro girl by the name of Sook. The distri- 
bution of all the above named property bequeathed to the heirs of my 
son Eli Woods, is (to) be governed by the will of the said El Woods— 
I mean his last will and testament. 


“Ttem 4. I give and bequeath to my son John Woods, de- (422) 
ceased, one negro man named David. 
“Ttem 5. I give and bequeath = my daughter Mary Rhew, one 


negro woman named Milly, “and her two children, Mary ‘and Charles, 
and also one girl by the name of a and one hundred dollars in 
money. | 

“Ttem 6. I give and bequeath to my daughter Elizabeth Hall, 
now deceased, one negro woman named Mahaly, and her two children, 
by the name of Hally and Hannah, and one girl by the name of Harriet, 
and one hundred dollars in money—to her and the heirs of her body; I 
mean the children of the said Enza Hall, deceased, which are now — 
living. - = 

“Ttem 8.. I also give > oud bequeath to my daughter Elizabeth 
Hall, deceased, or to her children now living, the heirs of her body, one 
negro woman named Cresid, and her three children, Harriet, Haywood, 
and Phillis, which negroes are to be valued and go towards the propor- 
tion of my said daughter Elizabeth, or her said children, the heirs of 
her body, of my estate; and if the valuation shall be more than a due 
proportion of my estate, then the said Elizabeth, or the said children, 
the heirs of her body, shall refund to the estate all that is over. 


“Item 9. I also desire, that my two grand-daughters, Adeline, 
and Elizabeth, daughters of my son Eli Woods, deceased, shall draw 
one-third more of my estate than the other three children, that is, 
Washington, Lucy, and Susan. 


‘Item 10. I also desire, that all my negroes, not mentioned in 
my last will and testament, or otherwise disposed of, together with all 
my property, of every description, not herein mentioned or otherwise 
disposed of, shall be sold after my death, and the proceeds arising 
from such Baile, as well as all monies éoming into the hands of my exe- 
cutors from the collection of my debts, bonds, etc., due me, shall, after 
paying all my just debts, be equally divided between my above named 
children, with the exception of my son William Woods, and my daugh- 
ter Mary Rhew. I also desire and will that that part of my es- 
tate which would be given to the said Mary Rhew, shall be (423) 
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equally . divided between her children, viz., Sarah Frances Car- 
rington, Lambert Hall, Robert Hall, Jane Hall, Martha Hall, Alexander 
Hall, and William Hall, being children of my said daughter Mary, by 
her first husband William Hall, deceased.” 


Upon the first 1tem, the facts are, that the testator placed in the 
possession of Hugh Woods, the legatee, two of the slaves mentioned in 
this clause, and afterwards, in 1854, he gave him possession of Kizza; 
that at his marriage, which was more than thirty years before the filing 
of the bill, he gave him a bed and furniture. The plaintiffs contend, 
that this item was only intended as a confirmation of the previous gifts, 
and that there is nothing coming to him by force of the same. This, 
Hugh Woods admits as to the negroes, but contends, as to the bed and 
furniture, that the legacy, being a general one, is not discharged by 
the reception of things of the same kind before the will was made. 

Upon the second item, arises the following question: The tract of 
land, called the home place, contained between four and five hundred 
acres, and was made up of several smaller tracts; the original tract, 
on which testator settled, contained two hundred and twenty-five acres, 
and several adjacent tracts were added to it, making the quantity 
above stated. The whole had for many years been used and cultivated 
together, and was uniformly designated and ¢alled by the testator his 
home place or plantation; was given in, assessed, and taxed as one 
body of land; and parts of the original farm and of the added parts, 
were fenced together as entire fields. Besides these facts, there was the 
further fact, that there was not timber enough on the original part to 
keep up a farm, but there was enough on the other portion. It was con- 
tended, that the testator only intended that Lambert should have the 
225 acre tract, and that the remainder should fall into the residuum; 
while he (L.) insisted, that on paying the three hundred dollars, the 
whole body of land, known as the home tract, passed to him by the 

devise aforesaid. 

(424) Upon the third item, arises this question: The female slave 

Sook had issue, a female child, born in the life-time of the tes- 
tator, and it is contended on behalf of the residuary legatees, that Sook 
only being mentioned in the will, and no reference being made to her - 
offspring, or increase, the child of Sook did not pass by the bequest. 
David McKee answered, and showed the following as the grounds of 
his claim to the slave in question: Sook, the mother, had been in pos- 
session of Eli Woods for many years oe the death of the testator, 
claimed as his slave. In 1840, he made his will, and bequeathed the 
woman Sook to his (said David’s) wife; Lucy Ann, and shortly there- 


N.C.] . .JUNE TERM, 1856. 351 
Woops v. WOoDs. 


after, with the assent of the executor of the said Eli, he took posses- 
sion of the slave in question, and has held her ever since, adversely to 
all other claimants. Some three years after thus acquiring Sook, she 
gave birth to the child now in controversy. In behalf of the said David 
McKee, it is contended, that the will of Joseph Woods, which was made 
in 1851, expressly ratified that of Eli Woods, which was made in 1840, 
so that the property passed to him and his wife, Lucy Ann, by virtue 
of that will; and further that claiming and holding the property three 
years, ancer the will of Eli Woods, gave him a full and absolute right 
to it by the statute of limitations. 

As to the fourth item, it was contended that, the legatee being dead 
at the time of the making of the will, the bequest is void. In reply 
thereto, it is shown that, many years before the death of John Woods, 
Dave had been given to him by the testator by parol; that he had sold 
him with the approbation of the testator and received the money for 
him; and it was insisted, that this clause was a mere ratification of 
such previous gift, and Preteiore, valid to pass the right to the rep 
resentatives of the said John. 

As to ztem fifth: The negroes given therein to Mary Rhew, had pace 
put into the possession of her first husband, William H. Hall, more 
than twenty years before the filing of the bill, and at his death, about 
five years afterwards, were distributed between his widow and children 
as part of his personal estate. Mary Rhew, who is again a wid- 
ow, insists that she is entitled, not only to the one hundred dol- (425) 
lars, but also to the slaves therein bequeathed to her; and that 
it is the duty of the plaintiffs, as executors, to sue for the same and re- 
cover them for her. On the part of the children, it is contended, that 
by the 10th item of the will, all that she might have been entitled to, 
of her father’s estate, was given to them, and that this provision ex- 
tends as well to the pecuniary bequests, (to wit, the $100, and a share 
of the residuum) as to the slaves. She had no children by her second 
marriage. 

Upon the sixth and eighth items of the will, various questions arise 
between the parties: John R. Hall, the husband of Elizabeth, under a 
parol gift, took possession of the slaves bequeathed in the sixth item, 
carried them to the State of Mississippi, more than twenty years ago, 
where they have been ever since. It is contended by some of the lega- 
tees, that these bequests to Elizabeth Hall are void, she being dead at 
the time of the making of the will, and that the value of the slaves 
given her, and the $100, should go into the residuum. 

It is contended further, by the legatees, that the negroes mentioned 
in the 8th item do not pass, because they are given only in the alter- 
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native; but if the legacy is valid, that the value of these slaves ought 
not to be added to the general residuum, but that that should be made 
up without such addition, and that the children of Elizabeth Hall were 
intended to have these negroes in satisfaction of their part of that re- 
siduum. 

Upon the ninth item, the five children of Eli Woods contend that 
they are entitled, altogether, to one share of the residuum, and that 
Adeline, and Elizabeth, are each entitled to one-third more than the 
entire share; while it is insisted by the other residuary legatees, 
that the children of Eli Woods, are not entitled to any part of the 
residuum; but if they are entitled, it is only to one share among them all. 

The questions arising out of the 10th item are already stated m- 
cidentally. They are succinctly embraced in an enquiry, to whom does 

this residuum belong? and in what proportions? and whether 
(426) its distribution is to be per stirpes or per capita? 

As to what that residuum shall consist of, various questions 
have already been propounded in stating the controversies about the 
several distinctive bequests in the will. 

All the parties interested in the will, and the representatives of the 
dec’d. legatees, are made defendants, viz., Hugh Woods, Lambert 
Woods, Mary Rhew, the children of Mary Rhew by her first husband, 
William Hall, the children of Elizabeth Hall, the children of John 
Woods, the heirs and children of Eli Woods, and the executor of David 
McKee; who answered severally. 

There was replication to the answers. 

The cause was set down for hearing on the bill, answers and exhibit, 
and sent to this Court. | 


Norwood for plaintiffs. 
Graham and Bryan for defendants. 


Barrie, J. Many questions are presented by the pleadings upon the 
construction of the will which is now before us. It was evidently writ- 
ten without the assistance of counsel, and needs all the aid which can 
be derived from that circumstance, to enable us to give effect to the 
wishes of the testator. It affords evidence of itself, that it is the will of 
an old man, whose numerous children had all grown up, most of them 
had married and had issue, and several of them had died, leaving fam- 
ilies of children. It appears, from the admitted allegations of the bill, 
that most of the slaves, and some of the property bequeathed and de- 
vised to the legatees and devisees respectively, had been advanced to 
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them, by the testator, many years before the will was made. We men- 
tion these things, because we have the right to look to the testator’s 
family and the condition of his property at the time when his will was 
written, in order to fix a construction upon it. See Bivens v. Phifer, 
47, N.C. 486, and the cases there referred to. 

Having premised these general rules, we proceed to answer (427) 
the questions in the order in which they are presented in the 
bill. 


1. The first question presented for our consideration is, whether 
Hugh Woods is entitled to a bed and furniture, under the first item of 
the will. The bequest to him is of certain slaves by name, “also one 
bed and furniture, and a negro girl by the name of Kizza,” etc. He 
admits that he received the slaves, and also a bed and furniture, as 
giits from his father, long before the making of the will, and he sets 
up no claim for the slaves under the bequest, but insists that he is 
entitled to another bed and furniture, because the legacy is a general 
one, and therefore, not discharged by the reception of an article of the 
same kind long before. 

For the reason assigned for the claim, we think it must be allowed. 

2. The cases referred to by the counsel of Lambert Woods, show 
clearly, that he is entitled to the tract of land on which the testator 
“lived and resided” at the time of his death. It consisted of several 
distinct parcels, and was occupied and cultivated by the devisor as 
one plantation. Bradshaw v. Ellis, 22 N.C. 20; Bolick v. Bolick, 23 
N.C. 244; Stowe v. Davis, 32 N.C. 481. 

3. There can be no doubt that David McKee is, in right of his wife, 
entitled to the child of Sook, born in the testator’s life-time. The gen- 
eral rule is such as is contended by those who oppose the claim of the 
legatee; but there are two circumstances which prevent its application 
in the present instance. The testator had made a parol gift of Sook, to 
his son Eli, many years before, who, upon the marriage of his daughter 
Lucy with David McKee, made a eanilae gift of the girl to her. Eli 
Woods died, and by his will confirmed the gift, and David McKee 
kept the oirl claiming her as his own for more than three years before 
the testator’s death. His will also refers to, and confirms, that of his 
son Eli; hence, it follows that the child of Sook, which was born alter 

Eli’s death, was the property of the legatee anlar his father’s 
will, as well as under his will. Moreover, the bailment of the (428) 
Lace was terminated by the death of Eli; and the possession | 
of her by the legatee, for more than: three years, gave him a title to 
her, and all her increase born during such possession. Powell v. Powell, 
21 N.C. 879; Richardson v. Pridgen, 43 N.C. 153. 
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4, The bequest in the fourth item, of negro David to John Woods, 
deceased, would be void, were we not at liberty to construe it as a 
confirmation of the parol gift made by the testator to his son John, in 
John’s life-time. Such was undoubtedly the intention of the testator 
in many of the bequests made to his living children, and we cannot see 
any reason why it may not be carried into effect in this, as well as in 
the other instances. ae 

5. Mary Rhew is entitled, under the bequest in the fifth item, to 
the general legacy of one hundred dollars. The specific bequest of the 
slaves was a mere confirmation of previous parol gifts. 

6. Mary Rhew is expressly excluded from any share in the residue 
given in the 10th item of the will, and the part to which, as one of the 
children, she might have been otherwise entitled, is expressly given by 
the testator to her children by her first husband, William Hall. It 
seems there was no issue of her last marriage. 

7. The slaves bequeathed in the sixth item, to Elizabeth Hall, de- 
ceased to her and the heirs of her body, were advanced to her and her 
husband many years before, and the bequest is operative, so far only 
as to confirm such gifts. As the testator himself explains that, by heirs 
of her body, he meant her children now living, and mentioned her as 
being dead, his intention is clear to give the children what she would 
have taken if alive; and in that view, they have a right to the general 
legacy of one hundred dollars given in that item. 

8 The children of Elizabeth Hall are also entitled to the slaves men- 
tioned in the eighth item. The testator having noticed that their mother 
was dead, it is manifest, that he intended the children to take in her 

stead; and as the bequest is in the alternative, to her or them, there 
(429) is nothing to prevent them from taking it. They are also entitled 

to a share of the residue, unless the slaves given to them by this 
item, shall equal, or exceed in value their proportion of the testators 
“ostate.” If there be an excess of value they are to refund it. By his 
estate, the testator here means, what he had not otherwise disposed 
of by his will, and left to fall into the residuum. Nearly all the slaves 
given by the will, were mere confirmations of previous parol gifts, and 
of them, he did not wish any account to be rendered. Some other de- 
vises and bequests are made, which are not required to be valued, and 
of which, we therefore conclude, that he did not wish any account to 
be taken in the division of the residue. But the slaves bequeathed in 
this item, are required expressly to be valued, and that value is di- 
rected to be accounted for in the division of the residue. That value 
then must be added to the value of the residue, in order to ascertain 


N.C] JUNE TERM, 1856. 855 
re ry ee ee ee 


DAVIS v. COTTEN. 


the proportions to which Elizabeth Hall’s children are entitled. The 
construction contended for by the other legatees, that the amount of 
the residuum is to be ascertained without these slaves, and then, that 
the children of Elizabeth Hall are to take the slaves in payment of 
their share of the residuum, is altogether inadmissible, because it would 
defeat that equality in the division of his “estate,” indicated in the 
eighth item of his will. 

9. The preference given by the ninth item to the testator’s erand- 
daughters, Adeline and Elizabeth Woods, in the distribution of the 
residue is, by an obvious construction, confined to the division between 
them and their brothers and sisters, of the share to which they all may 
be entitled. This view is made clear by the intention apparent from the 
latter part of the eighth and the tenth items, to have an equal division 
of the residuary estate between the testator’s living, and the families 
of his deceased, children. | 

10. From what we have already said, it will appear that our opinion 
is, that the residuum, including the value of the slaves given specific- 
ally to Elizabeth Hall’s children, is to be equally divided per sturpes 
between the testator’s living children and the children of his 
deceased children, excluding therefrom his own son, William (430) 
Woods, and his daughter Mary Rhew, but putting the children 
of the latter as legatees in her place, to take among them one share. 

There must be a reference for the purpose of taking the necessary 
accounts, with a view to the distribution of the testator’s estate accord- 
ing to the principles announced in this opinion. 


Per curiam. 
Declare accordingly. 


Cited: Young v. Young, 56 N.C. 220; Williamson v. Williamson, 57 
N.C, 285; Fawrbault v. Taylor, 58 N.C. 221; Jones v. Robinson, 78 N.C. 
401; Grimes v. Bryan, 149 N.C. 250; Austin v. Austin, 160 N.C. 369; 
Trust Co. v. Wolfe, 248 N.C. 473. | | 


JOHN Z. DAVIS anp OrHers v. STEPHEN W. COTTEN anp OTHERS. 


Where a trustee is invested with an estate or an unclosed trust, no length of 
time will bar its recovery. ee ea 
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Where a mere equitable right of action exists, it must be enforced within a 
reasonable time, or else, for the sake of repose, it will be considered as hav- 
ing been abandoned, released, satisfied, or in some way arranged. 


The application of the statute creating a presumption of payment, etc., does 
not depend upon the party’s knowledge of his rights. 


Causm removed from the Court of Equity of Chatham County. 

Roderic Cotten, by his will, directed his debts to be paid out of the 
proceeds of his perishable estate, and bequeathed to his wife, Ann, cer- 
tain real and personal estate, and certain slaves by name. He also, by 
his will, gave certain real estate and slaves specifically, to his son Stephen 
W. Cotten, and after some other legacies, directed and declared that 
all the residue of his estate should be divided into two lots, and then 
proceeds as follows: “One of which I give unto the children of my son 
R. C. Cotten, to be equally divided between them, share and share 
alike; the other lot I lend to my said son S. W. Cotten, during his nat- 
ural life, and at-his death I give the same unto the said children of my 
son R. C. Cotten; provided, nevertheless, that 1f my said son Stephen 

Wright Cotten, shall leave alive at his death, any child or chil- 
(431) dren of his body, lawfully begotten, then I give the last men- 
tioned lot to such child or children.” | 

There was a large number of slaves, that were included in this clause 
as part of the residue; among others, a negro woman named Lavinia, 
who, at the death of the testator, had two children, Fanny and Wil- 
liam, and the woman and her daughter have since had a very numer- 
ous issue, whose names are set forth in the bill. 

Mrs. Ann Cotten, the testator’s widow, and Thomas Snipes were ap- 
pointed executors in the will, who both qualified, but the latter alone 
acted in the business of administering the assets. At August term, 
1827, of the County Court of Chatham, the executors, alleging that 
it was necessary to enable them to execute the trusts devolved upon 
them by the will, obtained an order to sell the slaves Lavinia, Fanny 
and William, under which these slaves were sold, and bought by one 
Charles Williams, for, and on account of, the executrix, Mrs. Cotten, 
who took them into possession, and held them as her own, until her death, 
which took place in 1848. 

Mrs. Ann Cotten bequeathed the slaves Lavinia, Fanny and Wil- 
liam, with the increase of the females, to the defendant S. W. Cotten, 
and appointed him executor of her will. The executor qualified, and 
has held possession of these slaves ever since the year 1843, claiming 
the absolute right to the same. 

About the year 1828, the plaintiffs, by their guardian, R. C. Cotten, 
with the defendant, S. W. Cotten, petitioned for a division of the 


N.C.] JUNE TERM, 1856. 357 
ere ee | 


slaves, to which they were severally entitled under the residuary clause 
in the will of Roderic Cotten. In pursuance thereof, a division of these 
slaves was made, and the commissioners appointed for that purpose 
made their report at the February term, 1830, of that Court, which 
was, in all things, confirmed. The petition, in setting out the rights of 
the parties, asserts no claim to Lavinia, Fanny nor William, nor to 
their offspring; neither does the report of the commissioners notice 
them. The slaves thus allotted have been enjoyed by each party, with- 
out question, ever since. 

The bill is filed by the plaintiff Davis, and his wife Elizabeth, (432) 
the latter of whom is one of the daughters of R. C. Cotten, and 
who was married in 1838, while yet an infant, and by John A. Cotten, 
a son of the same, claiming two-thirds of one-half of the slaves La- 
vinia, Fanny, and their increase and William, alleging that the sale of 
these slaves was illegal, and unnecessary, and that, being purchased 
by the executrix, they still constitute a part of the residue under the 
will. Emily Crump, the only other child of R. C. Cotten, born at the 
death of the testator, is made a party defendant, being entitled, as 
plaintiffs say, to the other third. The plaintiffs claim, also, a contingent 
interest in the whole of the slaves taken by 8. W. Cotten by virtue of 
this clause in the said will. 

Thomas Snipes died in 184—, having made a will, appointing therein 
several executors, of whom only Edwin Snipes proved the will and 
qualified. He is made a party defendant. It is alleged that a sufficiency 
of assets to answer the plaintiffs’ claim have come to his hands. S. W. 
Cotten and Emily Crump are also made defendants. 

The prayer is for a decree for the plaintiffs’ interest in two-thirds of 
the slaves mentioned, and their increase, and for an account of the 
hires of these slaves; also for writs of sequestration, and ne eveat, 
against S$. W. Cotten, to restrain him from removing any of the slaves 
which he has received under the residuary clause aforesaid; also for 
general relief. 

The answer of the defendant 8. W. Cotten states that, at February 
term, 1880, Thomas Snipes, the acting executor, made a settlement of 
his administration of the estate of the testator, with commissioners 
appointed by the County Court of Chatham, in which, amongst other 
things, he was charged with the price of the slaves Lavinia, Fanny and 
William, and a balance was reported against him of $496.0614. A copy 
of the record of the County Court of Chatham, showing this settlement 
and report, is filed as an exhibit. 

The defendant Cotten insists that this settlement by the acting exe- 
cutor, closed the trust, and having had possession of the property in 
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question, from the date of 1830, until the filing of this bill in 
(433) 1853, during the last 15 years of which time the plaintiff Davis 

was the husband of Elizabeth, and could have brought suit, he 1s 
protected by the length of time. 

He also insists that the petition for a division of the slaves, without 
asserting any claim to Lavinia, etc., the actual division and the action 
of the County Court upon the report of the commissioners, show an 
abandonment of the claim. 

By an interlocutory order of this Court, a reference was made to a 
commissioner “to enquire whether Thomas Snipes, the acting executor 
of Roderic Cotten, paid to S. W. Cotten, or R. C. Cotten, or otherwise dis- 
charged, the sum of $496.0614, which is reported as the balance in his 
hands by the final settlement filed at February term, 1580, of the County 
Court of Chatham.” 

The commissioner reported that the balance was, at that time, 
paid to 8. W. Cotten and R. C. Cotten, whose receipts in full were filed 
by Thomas Snipes, and are now produced by his representative. 

There were replication, commissions and proofs taken. 

The cause was set down for hearing upon the bill, answer, exhibits, 
proofs, the report of the commissioner, and former orders, and sent to 
this Court by consent. 


Bryan and Phillips for plaintiffs. 
Haughton for defendants. 


Pearson, J. The pleadings in this case are loosely drawn. At the 
last term it became necessary to direct an inquiry—did Thomas Snipes, 
the acting executor of Roderic Cotten, pay to Stephen W. and R. C. 
Cotten, the balance of $496.0614, reported as the amount in his hands 
by his final settlement, filed at February term, 1830, of the County 
Court of Chatham? The commissioner reports that the balance in 
hand, to wit, the sum of $496.0614, was, at that time, paid over to 
Stephen W. and R. C. Cotten, whose receipts in full were filed by the 
said Thomas Snipes, and are now produced by his personal representa- 

tive. This balance includes the price of Lavinia and her two 
(434) children; so the trust which was undertaken by Snipes and Mrs. 
Ann Cotten, as the executors, was then closed. 

Lavinia and her two children were brought by Mrs. Ann Cotten 
through her agent, Charles Williams, who bid for these slaves and 
many other articles for the widow. They did not pass out of her posses- 
sion, but were kept by her until her death, and then passed into the 
hands of the defendant, as her executor and legatee. | . 
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In July, 1838, the plaintiff Davis married one of the daughters of 
R. C. Cotten, and by the jus mariti, although she was under age, he, 
as husband, had a right to receive and release the legacy due to her. 
Thus, near fifteen years have expired since he had a right to insist that 
the sale of Lavinia and her two children should be set aside. He is in- 
active during all that time; does not in his bill assign any reason for 
the delay; and yet the title to a large family of negroes is now, as he 
insists, to be overhauled, and accounts of hires and profits, reaching 
back upwards of twenty-four years, taken; because he did not see 
proper to assert his right within a reasonable time. Upon the argument, 
it was suggested, that Davis has been all this time ignorant of his 
rights, because the property was purchased in the name of Charles 
Williams; and yet he admits that the property never for a moment 
went out of the possession of Mrs. Cotten. Her possession was surely 
enough to put him upon enquiry; but he does not even allege that he 
did not know all about the fact that Williams had bid in the property 
for the widow, which is a common practice, a resorted to under the 
mistaken notion that the interposition of a third person will give effect 
to a sale where the executor indirectly buys at his own sale. So far 
as his allegations are concerned, there is no more reason why he might 
not have filed his bill after the expiration of thirty years, as well as 
after the expiration of fifteen. 

The idea that one cannot, by acquiescence, confirm a title, unless he 
is proved to have been aware of his rights, supposing for the sake of 
argument, that the long possession of Mrs. Cotten did not amount to 
notice, is not applicable to statutes of limitation, or the kindred 
statutory provisions of our law in regard to the presumption (485) 
of an abandonment, satisfaction, or release of rights, as well 
equitable as legal; because those statutes do not proceed on the notion 
of a confirmation, but on the ground of necessity; because public 
policy requires repose, so as to prevent the assertion of rights that 
have been so long neglected and unattended to, that to enforce them, 
would “work greater injustice than to pass them by as abandoned, re- 
leased or arranged, in some way or other.” This is so obviously a fav- 
orite policy with the Legislature, that the Courts are obliged to carry 
it fully into effect. The whole purpose of creating repose would be 
marred, if, in every instance, enquiry must be instituted as to the 
party’s knowledge of his rights. 

It was said in the argument “this is a bill for a legacy;” so, the 
statute of presumptions does not apply. Here is a misconception, caused 
by not attending to the distinction between estates in equity and rights 
in equity. Where there is an express trust, or where an executor or 
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administrator holds a legacy, or distributive share, without closing 
up the estate by a final settlement, the cestul que trust, legatee, or 
distributee, has the estate in equity. The trustee, executor or adminis- 
trator holds the legal title without any conflict or clashing of rights, 
or anything in the nature of adverse possession. On this ground, it 
was held, that our statute in regard to presumptions does not apply 
to such cases; and the remedy can only be defeated by the common 
law presumption, or by a presumption of fact. H amlin v. Mebane, 
54 N.C. 18. But where there is no express trust, and equity is invoked 
to create a trust, on the ground of fraud; or where an executor or ad- 
ministrator files a settlement, receipts are passed, and the matter is 
considered as ended, if a legatee, or distributee, seeks to impeach a 
settlement, on the allegation of fraud, or to set aside a sale of some 
article, on the ground that the executor or administrator cannot buy at his 
own sale, and of a right in equity to have the executor or administra- 
tor, so purchasing, converted into a trustee—not because there 
(436) was fraud in fact, or any inadequacy in price, or any contri- 
vance whereby to get the property for a less sum than others 
would have been willing to give for it, but because “there might have 
been fraud’’—in all such cases, the party is not looked upon as having 
an estate in equity, but as having a mere right, which he must enforce 
within a reasonable time, or else, for the sake of repose, it will be 
considered as having been abandoned, released, satisfied, or arranged, 
in some way. Nelson v. Hughes, ante 34; Thompson v. Thompson, 46 
N.C. 430. Hence, the importance of the enquiry which was directed in 
this case. If the executors had made no settlement, or had not paid over 
the balance, there was an express and unclosed trust, as to which the 
statute of presumptions does not apply; but if the executors had closed 
up the business, and the several legatees had received their legacies, 
“ond filial portions,” then, there was no express trust, but a mere right 
to have the executrix converted into a trustee, in regard to Lavinia 
and her children; which is the very sort of equitable right that falls within 
the operation of the statute, and comes peculiarly within the mischief 
which the statute intended to remedy. 
Per curiam. 
Bill dismissed with costs. 


Cited: West v. Sloan, 56 N.C. 108; Capehart v. Mhoon, 58 N.C. 183; 
Whedbee v. Whedbee, 58 N.C. 394; Worth v. Gray, 59 N.C. 10; Hodges 
vy. Council; 86 N.C. 184; Comrs v. Lash, 89 N.C. 168; Wyrick v. Wy- 
rick, 106 N.C. 86; Maxwell v. Barringer, 110 N.C. 83; Hilton v. Ger- 
don, 177 N.C. 846; Hospital v. Nicholson, 190 N.C. 121; Marshall v. 
Hammock, 195 N.C. 502. 
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RUFUS BARRINGER, ADMINISTRATOR, V. THOS. COWAN AND OTHERS. 


A and B were the only children of a deceased sister of the testator; to A he 
gave one thousand dollars, and to the children of B the like sum; he then 
orders one-third of a residuary fund to be divided between A and the chil- 
dren of B, and the other two-thirds to go to the children of C and D, and 
then adds, “the part that shall fall to each family, to be divided share and 
share alike,” it was held to be the testator’s intention to give A one-half 
of a third of the fund. 


Bequests to colleges and churches are liable to pay tax under the Revenue 
Act. Rev. Code, ch. 99, sec. 7. 


Cause removed from the Court of Equity of Rowan County. (487) 

The bill was filed by the plaintiff, as the administrator with 
the will annexed of Alexander W. Brandon, asking the advice and di- 
rection of the Court upon certain questions arising out of the construc- 
tion of the will. 

Having in previous clauses of the will given to Thomas Cowan one 
Thousand dollars, and to the children of James L. Cowan one thousand 
dollars, the provision, on which the chief difficulty arises, is as follows: 

“Tf my estate should amount to more than the sums of money which 
I have given and devised in the above legacies to the several named 
persons, in that event, the balance that shall remain after paying all 
the legacies, shall be divided into three shares or parts, and that Thom- 
as Cowan, and the children of James L. Cowan, have one part or 
share, and the children of George Locke one part or share, and the 
children of John S. Brandon, one part or share. The part or share 
that shall fall to each family, is to be divided, share and share alike.” 

Thomas Coward and James L. Coward, mentioned in this extract, are 
the only surviving children of a deceased sister of the testator. James 
L. Cowan, at the death of the testator, had three children, and his 
wife was at that time pregnant with another, which afterwards was 
born, and is still living. 

The bill sets forth, that Thomas Cowan claims one-half of the share 
or part allotted to him and the children of James L. Cowan; whereas, 
the children insist, that he is only entitled to come in per capita with 
them, viz., to take one-fifth. 

Another question arising upon this clause is, whether the child of 
James L. Cowan, that was in ventre sa mere at the testator’s death, 
is entitled to come in for a share with the previously born children. 

Among other bequests, is a pecuniary legacy to the trustees of 
Davidson College, and another to the elders of Thyatira Church, in 
Rowan county, and a question is raised, whether these legacies are 
liable for a tax under the Revenue law of the State? 
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(438) James L. Cowan’s children, Thomas Cowan, the trustees of 
Davidson College, the elders of Thyatira Church, and all the 
legatees of the testator, are made parties; and besides the instructions 
asked as above stated, the plaintiff prays that an account may be > 
taken of his whole administration, and that the same be closed and 
settled by a decree of this Court. 
There were answers, insisting upon the interests of the several 
parties above suggested, but in no wise varying the statement of facts 
as set forth in the bill. 


No counsel appeared for the plaintiff in this Court. 
Boyden for the defendant. 


Barrie, J. The main question presented by the pleadings is invol- 
ved in the construction of the following clause in the will of the late 
Alexander W. Brandon: “Now, if my estate should amount to more 
than the sums of money which I have given and devised in the above 
legacies to the several named persons, in that event, the balance that 
shall remain, after paying all the legacies, shall be divided into three 
shares or parts, and that Thomas Cowan and the children of James 
L. Cowan have one part or share, and the children of George Locke one 
part or share, and the children of John S. Brandon one part or share; 
the part or share that shall fall to each family is to be equally divided, 
share and share alike.” 

At the time of the testator’s death, James L. Cowan had three chil- 
dren only, but another was born to him within less than nine months 
afterwards, and having been, therefore, in ventre sa mere at that time, 
he is entitled to take with the others. Thomas Cowan claims one half 
of the third part or share of the residue, while the children of his 
brother, James L. Cowan, contend that he is entitled to an equal share 
only with each of them; that is, to one-fifth part of such part or share. 
If this clause of the will stood alone, we might think that the claim 
of James’ children was right; but viewing it in connection with other 
parts of the will, we are led to the conclusion that such was not the 
intention of the testator. In the fourth item, he gives to his nephew 

Thomas Cowan, one thousand dollars; and in the fifth, he gives 
(439) the same amount to the children of his nephew James L. Co- 
wan. He thus indicates a purpose to place his nephew Thomas 
upon an equal footing with the children of his nephew James, consider- 
ing such children as a unit, and standing in the place of their father. Why 
he gave nothing to James himself, does not appear. Whether he was not 
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so great a favorite with the testator as was his brother Thomas, or whe- 
ther he was an unsafe depository of his uncle’s bounty we are not inform- 
ed. But whatever may have been the reason why his uncle overlooked 
him, we are not at liberty to presume that the testator intended a greater 
bounty for him indirectly, by giving it to his children, than he did for his 
nephew Thomas, who is particularly indicated as one of the objects of 
his regard. , 

In support of the idea that Thomas was intended to have as much 
of the third part of the residue, as all the children of James together, 
the words “each family” in the latter part of the clause in question 
may, by a construction not at all strained, be referred to “the children” 
of the three persons previously mentioned, making an equal division 
among each set of children, of the part or share which it took. Indeed, 
this seems to be the most natural construction; for Thomas is mention- 
ed as a distinct person, while the children are described as a class; and 
Thomas and his brother’s children could not properly be called one 
family, while each set of children could, with the strictest propriety, 
be denominated “each family.” For these reasons, we are of opinion 
that Thomas Cowan is entitled to one-half of one-third, or one-sixth of 
the whole of the residue. 

We are clearly of opinion that bequests to the trustees of Davidson 
college, and to the elders of Thyatira church are liable to the tax 1m- 
posed by the 7th section of the 99th chapter of the Revised Code, title 
Revenue. The words of the act contain no exception in favor of the 
college or church, and the property will not be exempt from taxation 
until they receive it. 


Per curiam. 
A decree may be drawn in accordance with this opinion. 


Cited: Culp v. Lee, 109 N.C. 678; Rawls v. Ins. Co. 189 N.C. 371. 


(440) 


JOHN W. ODEN AND WIFE AND OtTHers v. JAMES WINDLEY, Executor, 
AND OTHERS. 


During the pendency of an issue of devisavit vel non, and before the will is 
admitted to probate, the widow enters her dissent; it was held, that her dis- 
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gent is effectual, and that her personal representative is entitled to a distrib- 
utive share. 


Where a residuary fund is bequeathed to “all my legatees, equally to be 
divided,” it was held, that persons to whom gifts of slaves were confirmed, and 
one dollar in addition given, were entitled to come in for a share under the 
description of legatees. | 


Where a residuary fund is bequeathed to all my legatees, equally to be 
divided, it was held, that one, to whom a life-estate was given, remainder to 
his children, must come in with his children for one share between them. 


Ariws 


A legaey given to an executor does not deprive him of commissons, unless 
it is expressly mentioned as being in lieu of them. 
Where a share in a residuary fund is given to persons that had been ad- 


vanced by deeds of gift, which are ratified by the will, there is no reason why 
they should account for their advancements before they shall take such share. 


CausE removed from the Court of Equity of Beaufort County. 

The bill was filed by the plaintiffs, as legatees under the will of 
Ruel Windley, against the executor and the administrator of his widow, 
and against other legatees, for an account and settlement of the estate. 
Various questions are raised by the pleadings, growing out of the con- 
struction of the will, of which the following is a copy of the material 
parts, viz: 


Item 1. gives to his daughter Rebecca Ann Oden, a large number 
of negroes, (naming them); also several tracts of land, (describing 
them,) and many small articles. ~ *. | 

Item 2. gives to his grand-son George C. Rispass, three several 
tracts of land. 

Item 8. “I give and devise to my grand-son George C. Rispass, 
all the lands that lie,” etc., describing them. 

“Item 4. I give and devise to my two grand-sons, George C. Ris- 
pass, and John B. Rispass, all my river-shore lands, lying on the 
North side of Pamlico River, and known as the Wilham Windley, 
dec’d., lands, excepting one hundred acres, which I shall lend to Ruel 

W. Jordan, and give to his children; and I also except one hun- 
(441) dred acres, which I shall give to my friend James Windley; and 

the rest of the said tract to be equally divided between them— 
the said George and John B. Rispass. 

“Ttem 5. I lend to my grand-son Ruel W. Jordan, his life-time, 
and give and devise the same to his children, a tract of land which is 
execpted out of the above tract, being the house and land where he 
now lives, beginning,” etc., (describing it,) “to have and to hold, to 
them and their heirs, in fee simple forever. 
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“Item 6. I give and bequeath to my grand-sons George C. Ris- 
pass, and John B. Rispass, the following property,” (describing eight 
negroes, and a great number of articles of personal property,) “to be 
equally divided between them, share and share alike. I give unto 
George C. Rispass, negro boy Abram, son of Jack. 


“Item 7. I give and devise to my grand-daughter Martha Minerva 
Topping, one tract of land, (describing it). I also give and bequeath 
to the said Martha M. Topping the following negroes, being the same 
that I loaned to Hannah Topping, wife of Ira Topping, in her life- 
time, and now in the possession of Ira Topping; and also, I give her a 
negro boy Jim, son of Rose, now in my possession; I also give her 
two cows and calves, and give her five hundred dollars, provided there 
is a residue left after all the legacies are taken out, the said five hun- 
dred dollars to be kept at interest until she arrives at age,” with a lim- 
itation over to Rebecca Oden and others, in case the said Martha 
should die “without lawful heirs of her own body.” 


“Item 8. I give and bequeath to my son Zachary Windley, all 
the negroes I formerly gave him, by deed of gift, and in advance and 
full share of my negroes, I intended to give him. Also I give him one 
dollar cash. | 

“Item 9. I give to my daughter Jerusha Allen all the negroes 
which I formerly gave by deed of gift as her full share of negroes, 
which was intended for her. I give her one dollar in cash. 


“Item 10. I give and bequeath to my friend and relative, 
James Windley, for services done me by him, the following (442) 
tracts of land, (describing them); I also give unto him, my | 
friend James Windley, two hundred and fifty dollars in good nego- 
tiable notes; also I give to him two cows and calves, and ten head of 
sheep. 


“T give unto my beloved wife, Priscilla H. Windley, two cows and 
calves, ten head of sheep, one mahogany table, three black walnut 
‘chairs. I lend unto my wife, Priscilla H. Windley, the following negroes, 
(naming them,) during her natural hfe or widowhood, and then to be 
equally ‘divided between my legatees mentioned in this my last will 
and testament; and I also lend to my wife, Priscilla H. Windley, dur- 
ing her natural life or widowhood, my dwelling house, etc., one year’s 
provision, etc. Now, I will and desire that all of the property of mine 
not disposed of in this my last will and testament, both real and per- 
sonal, shall, at my death, be sold at a credit of six months, and the 
proceeds of the same be equally divided between all of my legatees 
mentioned in this my last will and testament, share and share alike; 
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and lastly, I do hereby constitute and appoint my trusty friend, Ben- 
jamin F, Eborn, and James Windley, my lawful executors.” 

This will was offered for probate, by the defendant James Windley, 
one of the executors therein named, who alone qualified, and a caveat 
.entered in the County Court of Beaufort, upon which an issue was 
made up to try the validity of the same. This issue was pending in that 
Court from March term, 1853, until December term, 1854, when, by 
a verdict of a jury, it was finally established as the testator’s will, and 
recorded as such. During the pendency of this issue, to wit, at Decem- 
ber term, 1858, of that Court, Mrs. Priscilla Windley had her dissent 
to the will entered of record, and afterwards, and before the same was 
admitted to probate, died intestate, and defendant R. M. Spier, was 
appointed her administrator. _ 

The bill is filed by Oden and wife, George C. Rispass, John B. Ris- 

pass, and Ruel W. Jordan, against James Windley, the execu- 
(443) tor, who qualified, praying for an account, and for a decree for 

the payment of their legacies; Zachary Windley, Cannon D. 
Allen and wife Jerusha, Martha Topping, and R. M. Spier, the admin- 
istrator of Priscilla Windley, are also made parties defendant. 

The answers of the several defendants raise these questions: 


1. Whether the dissent of Mrs. Windley to her husband’s will, is 
effectual? | 

2. Whether Zachary Windley and Jerusha Allen take, as legatees, 
under the residuary clause? 

3. Whether Ruel Jordan and his children are entitled to a share 
of the residuum? and if so, whether each one of them comes in for an 
equal share, or whether they take one share between them. 

4. Whether the executor is entitled to commissions over and above 
his legacy. 

5. Whether, if Jerusha Allen and Zachary Windley are entitled 
to come in for a share of the residuum, they must bring in the property 
advanced to them by deeds of gift in the testator’s life-time, and con- 
firmed to them by the will, before they can take such share. 


There was replication to the answers, and the cause set down for 
hearing upon the bill, answers and exhibit, and sent to this Court by 


consent. 


Rodman for plaintiffs. 
Donnell for defendants. 


Pearson, J. A widow, after the will of her husband is offered for 
probate, and while the proceedings are pending upon a caveat, duly 
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enters her dissent; she dies, and the will is afterwards admitted to pro- 
bate; is the dissent effectual? 

The object of the statute in requiring the dissent to be entered ‘“with- 
in six months after the probate,” is to prevent the confusion and incon- 
venience that would be caused by a dissent after the estate had been 
settled and the property is handed over to the respective leg- 
atees. This object is answered fully, as well by entering the dis- (444) 
sent when the will is offered for probate, or pending the proceed- 
ings on a caveat, as after probate is made; in fact, better than if it be 
not entered until the six months have nearly expired. That time 1s al- 
lowed for her benefit; she, consequently, may waive it. We think the 
dissent is effectual. 

The circumstance that the widow died before the probate, if it has 
any effect at all on the question, rather tends to show that our con- 
struction is correct; for surely, the right of the widow ought not to be 
made dependent upon the accident of her death during the time of a 
protracted litigation which the next of kin see proper to originate, by 
entering a caveat. To avoid this injustice, after the caveat proves to 
have been groundless, the probate would, if necessary, have relation 
back to the term at which it was offered ; indeed, for many purposes, 
the relation back is allowed. 


A widow’s dissent is not to be governed by the considerations ap- 
plicable to her petition for a year’s provision. That is temporary; but 
dower, and a reasonable part of the goods, are fixed rights conferred 
by the ancient common law, and such a construction should be given 
to the statute as to maintain them, and they should not be cramped 
by a rigid construction, and sticking to the letter, when the object of 
the statute does not make it necessary. A widow to whom the will gives 
nothing, may dissent even after the six months. Miller v. Chambers. 
(This case is not reported, but is referred to in Craven v. Craven, 17 
N.C. 338.) 

2. Do Zachary Windley and Jerusha Allen, take as legatees under 
the residuary clauses, or are they excluded? They are certainly “lega- 
tees mentioned in the will,” and are consequently entitled to take 
under these clauses, unless there be something to exclude them. As they 
fill the description, in order to their exclusion, there must be some posi- 
tive words expressing an intention to that effect, 1. e., “I give them one 
dollar each, and they are take no more of my estate.” Nannock v. Hor- 
ton, 7 Ves. Rep. 391. We can see nothing in the will indicating 
an intention to make a difference.between those children who (445) 
had received property by deeds of gift, and those to whom spe- 
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cific legacies are given. The legacy of one dollar to each of these two 
children may as well have been inserted for the purpose of making them 
legatees, so as to take under the will, as for the purpose of excluding 
them from taking under the residuary clauses. If he had given them 
five hundred dollars each, it would have made the former purpose 
clear. The smallness of the amount prevents any satisfactory mnference 
one way or the other. We think they are entitled to a share in the 
residuum. 

3. What interest does Ruel 
residuary clause? A tract of land is devised to him for life, remainder 
to his children; it is but a single legacy, the estate being divided, and 
they represent and take the share of one legatee in the residuum. It 1s 
true, they are all legatees; but in the sense in which the testator uses 
the term, they all constitute but one in the division. 

- 4, Is the executor entitled to commissions over and above his legacy? 
We think he is. There is no intimation that the legacy was given in 
satisfaction, or in lieu of commissions. 

5. If the widow is entitled to a distributive share, must Zachary 
Windley and Jerusha Allen bring in their advancements before they 
can take any part of the residuum? We can see no ground for requir- 
ing them to bring in their advancements, as a condition precedent to 
taking a share in the residuum. What was given to them by deeds of 
gift, stands in this respect, on the same footing with what is given to 
the others under the will. 


Jordan and his children take under the 


Per curiam. 
Decree accordingly. 


JOSEPH GREEN against SUSAN C. CAMPBELL AND OTHERS. 


A non-resident who has no property or effects within this State, will be re- 
strained by an injunction from collecting a bond given for a tract of land, to 
which he had no title, notwithstanding the purchases has a cause of action at 
law upon a covenant of warranty. 


Where a deed has been filed as an exhibit in a cause, and its execution has 
been admitted by the pleadings of the opposite side, it is too late to object to 
the sufficiency of the probate and registration, for the first time, on the trial of 
the cause. 
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Cause removed to this Court from the Court of Equity of 
Brunswick County. (446) 

The defendants, Susan C. Campbell, now Susan C. Whitney, 
and her sisters, Ida N. Moore, and Selina M. Moore, conveyed to the 
plaintiff five tracts of land, lying in the County of Brunswick, with a 
general warranty of title, at the price of $4200. He paid in cash $1000, 
and gave his notes for $1000, payable at the end of one year; $1000 
payable at the end of two years; and $1200, at the end of three years. 
The first two of these notes were paid, but the other, not being paid, 
was put in suit, and, at the commencement of this suit, was about to 
be collected by execution. 

To one of the several tracts conveyed to plaintiff, to wit, that de- 
scribed as lying on Bull-head branch, the defendants had no title, but, 
at the date of the deed, was openly held, and adversely possessed, by 
one having a valid title thereto. 

The defendants removed from the State in 1834, and have constant- 
ly, since then, resided in a distant State, and they had not, at the 
commencement of this suit, any property or effects within the jurisdic- 
tion of the Courts of this State. 

The prayer of the bill is for an injunction to restrain the plaintiff 
from collecting so much of the $1200, as is equal to the value of the 
land thus lost to him, which he says is $1000; and for general relief. 

The defendants, in their answer, allege that they inherited from 
their ancestor, Alfred Moore, several tracts of land, lying in the Coun- 
ty of Brunswick, contiguous to each other, called Springfields, 
but as they removed from the State many years ago, and have (447) 
never since visited it, they were entirely unacquainted with the 
particulars concerning these lands; that for the purpose of making 
sale of their real estate in this County, they employed a gentleman re- 
siding in a neighboring County, who was also unacquainted with these 
particulars; that this gentleman, as their agent, contracted with the 
plaintiff to sell him these lands, but before doing so, instructed him to 
call on several persons who were well acquainted with the localities, 
boundaries, and all the particulars concerning them, which, they say, 
he did, so that he was much better acquainted with the lands than they 
were or their agent; that the bargain was made in reference to the 
Springfields only, and these lands were fully worth the sum agreed on 
as the consideration of the deed, to wit, $4200; that this land called 
the Bull-head tract, was not a part of the Sprinegfields, but was at 
least six miles distant from them, and they had never pretended to set 
up title to it; that this tract on the Bull-head branch was, at that time, 
in the possession of William 8. Ashe, who claimed and owned it under 
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a valid deed from Miss Sally Moore to Hasell Burgwin, and from him 
to said Ashe, and that all this was well known to the plaintiff, but un- 
known, at that time, to the defendants, or their agent; that the defen- 
dants’ agent, acting upon information which he derived from the plain- 
tiff, prepared a deed, including this tract with the Springfields, and sent 
it to them, (then resident in the District of Columbia). This deed they 
executed without the least knowledge that they were conveying any 
other than the lands they were entitled to; but, they aver, that the 
plaintiff was fully aware of this mistake, and designedly led their agent 
into it to defraud them of a part of the money which he was to pay for 
their property. | 

They also aver that the plaintiff well knew that William 8. Ashe 
was living on the Bull-head-branch tract, claiming it under a valid title, 
and that he was only buying a lawsuit in taking a deed for it. They 
insist this was maintenance in the plaintiff, and that he has no right 
to relief on that account. | 

They ‘insist that, as the plaintiff has a complete remedy at 
(448). law for a breach of the covenant of warranty, he is not entitled 
to the relief prayed for. . | 

An exception was taken in this Court, for the first time, to the pro- 
bate of the deed exhibited by the plaintiff, but as the Court thought 
it had been waived by the pleadings, it is not deemed necessary to 
state it. | | 

There were replication to the answer, commissions and proofs, and 
the cause being set down for hearing, was sent to this Court. | 


London and Strange for plaintiff. — 
Moore for defendants. — 


Barriz, J. The bill could not be sustained were the defendants 
within the jurisdiction of the courts of law of this State, for the reason 
that the law could give complete relief in an action of covenant on 
the warranty contained in the deed of defendants; but as they are non- 
residents, and have no property within the State, this Court will not 
permit the defendants to recover the purchase-money for the land, the 
title to which is admitted to be defective, leaving to the plaintiff the 
precarious remedy of suing in the courts of another State for the pur- 
pose of getting back the same by way of damages, in an action for the 
breach of the covenant of warranty. 

But it is insisted for the defendants, that the plaintiff has no right 
to any relief in this Court, because he himself fraudulently procured 
the tract of land in question, to be inserted in the deed executed to him 
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by the defendants, he himself knowing at the time, that he had pur- 
chased only the four other tracts mentioned in the said deed. If the al- 
legation of this fact were sustained to our satisfaction by the proof, it 
would furnish a complete answer to the equity set up by the plaintiff. 
But the testimony of the witness Flowers, which alone tends to support 
it, is too much weakened by that of the witness George Greene, to be 
allowed to affect the rights of the plaintiffs as evidenced by the deed 
of the defendants. | | 

But they object, that the deed cannot avail the plaintiff for 
any purpose, because it was not admitted to registration upon a (449) 
proper probate and order. This objection is not open to the de- 
fendants to be taken, for the first time, in this Court. They have, in 
‘their answer, admitted the execution of the deed in question, and a 
copy of it has been filed by the plaintiff as an exhibit, and has been 
transmitted to this Court, as a part of the testimony in the cause. It 
would be taking the plaintiffs by surprise, if, under these circumstances, 
such an objection were permitted to prevail. 

The testimony does not support the defense suggested, rather than 
relied on, in the answer, that the contract of purchase was void be- 
cause it was infected with maintenance. It does not appear that the 
plaintiff had any knowledge at the time he took the deed, that any 
person was in the possession of the land in question, claiming it ad- 
versely. The cases of Deaver v. Eller, 42 N.C. 24, and Barnes v. Strong, 
54 N.C. 100, referred to by the defendants’ counsel, do not apply. The 
first decides merely that a Court of Equity will restrain, by injunction, 
the assignor of an equitable claim from dismissing a suit at law, 
brought by the assignee, in the name of the assignor. The second is a 
case of rank champerty, where a son was to have half of the amount 
in controversy, upon the successful defense of a suit for an aged and 
infirm father. - | 

Our opinion, therefore, is, that the plaintiff is entitled to have a per- 
petual injunction as to a part of the purchase-money; which part is to 
be ascertained by comparing the value of the land in dispute at the 
time of the purchase, with that of the other tracts purchased by the 
plaintiff, the title to which is good, supposing the whole to be worth 
the amount mentioned in the deed; and to ascertain this comparative 
value, there must be a reference. 

It is manifest, from the proofs on file, that the injunction heretofore 
eranted is for too great an amount, and it must be dissolved for the 
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sum of $400, with the interest thereon since the note became 
(450) due; and the cause will be retained for further directions. 


Per curiam. 


Decree accordingly. 


Cited: Richardson v. Williams, 56 N.C. 119; Falls v. Dickey, 59 
N.C. 360. 


JOSEPH T. FLIPPIN snp oTHERS v. LEWIS B. BANNER, Ex’R., AND OTHERS. 


Where, from the provisions in a will, it was manifest that the testator intend- 
ed to establish entire equality between his children, such purpose is not varied 
by changes, subsequently made by the testator, in dispositions by deed of cer- 
tain parts of the property; and those taking under the deeds subsequently 
made, will be put to their election. 


CausE removed from the Court of Equity of Stokes County. 

The bill was filed by the plaintiffs, as legatees under the will of 
Samuel Flippin, against the defendant, as executor, praying a decree 
for an account and payment of their legacies. The other defendants are 
also legatees; and the Court is further asked to declare in what pro- 
portions the several legatees shall take under this will. The will sets 
forth the followoimg clauses as material to the questions submitted 
to the Court. _ 

After making provisions for his wife, the wil contains the following: 


“Also, I will and bequeath to my daughter Mary A. Atkinson and 
her heirs, one tract of land lying west of Flippin and Banner’s mills, 
the tract whereon Presley George now lives, containing 150 acres, 
more or less, named to her in a deed heretofore at $225. Also I will 
and bequeath to my dear daughter M. A. Atkinson, the tract of land 
whereon the said Atkinson now lives, to run with a certain ridge-road 
leading from Edmund Wallers to George Rogers, all the land I own on 
the east side of said road, valued to her at $250. The last lot of land 
spoken of is lying in Patrick County, Virginia, on the waters of Peters’ 
creek, 


“Also, I give and bequeath to my son J oseph T. Flippin, a certain 
piece or parcel of land, it being a part of the land willed to 
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Mary A. Atkinson, the land whereon the said Joseph T. Flip- (451) 
pin now lives; beginning at the upper north side of said Flip- 

pin’s plantation, at a marked tree that I marked some years ago, etc., 
I have heretofore deeded; valued at $600. 

“Also, I will and bequeath to my son John C. Flippin, a certain 
tract of land of 413 acres, which land I have lately deeded to him; 
valued at $600. 

“T also will and bequeath to my son Rawley W. Flippin, a tract of 
land, whereon he now lives, lying and being in Patrick County, Vir- 
ginia, on the waters of Peters’ Creek, the upper and north end of the 
said old tract, valued at $400. 

“Also, I will and bequeath to my son Samuel M. Flippin, the tract 
of land, whereon he now lives, which land, I made him a deed to not 
long since, and valued at $800, it being the east end part of the Lyon 
old tract. 

“Also, I will and bequeath to Nancy M. Banner, a certain tract of 
land, known as the old Brickhouse tract, adjoining the lands of Henry 
Pell, Jesse McKinney and others, which land, I made her a deed to 
not long since, containing 29414 acres, more or less, valued at $600. 

“Also, I will and bequeath to my daughter Martha J. George, a cer- 
tain piece of land, being the west end of the old Lyon tract, containing 
oo2 acres, more or less, which land, I have lately deeded to Martha J. 
George and Presley George, valued at $800. 

“Also, I will and bequeath to my daughter Leah W. Francis, a cer- 
tain piece of land, to wit, beginning, etc., number of acres not known, 
though I value ae tract at $800.” 

After some bequests of personal property to the plaintiff, Joseph T. 
Flippin, the will contains as follows: “In short, I only hold him bound, 
on a settlement, with the remainder of my heirs, for the valuation of 
his land, to wit, for $600.” 

In the devise to John C. eet after a bequest of personal prop- 
erty, the will contains the following language: “I only hold him bound 
on a settlement, for the valuation of his land, to wit, $600.” 

In the devises to his other children, although a value is fixed (452) 
for each tract, the will omits to provide that the legatees shall 
account with his estate upon a settlement. 

The will further contains the following devises of real estate: ‘Also, 
I wish this boundary, together with the mills, to be sold at my death, 
and the money to be equally divided between all my lawful heirs, to 
wit, beginning, etc.” 

“Also, the tract lying east of the mills, I want sold at the same fir 
and place as the mills, and the money equally divided as heretofore 


mentioned.” 


874. IN THE SUPREME COURT. [55 


FLrePin v. BANNER. 
Be eee oh ces at ath oh a te 


The testator also loaned certain lands to his brother John Flippin 
for life, and after his death, to be sold and the money equally divided 
among his heirs. 

Lands were also given to his wife for her life, and after her death, 
they were directed to be sold and the money divided in like manner. 

The personal estate by this will, is disposed of as follows: “Also, I 
will and bequeath that all my negroes, not loaned to my wife, Mildred, 
be allotted and equally divided between my lawful heirs. 
~ “Algo, all the property, not otherwise disposed of, to be sold, and all 
debts due me to be collected and just debts paid, the remainder of 
money, if any, be equally divided between all my lawful heirs.” 

The will also directs that, after the death of his wife, the slaves and 
other property loaned to her be sold, and the money divided between 
his lawful heirs. 

The will was made in 1847, and the testator died in 1852. In the in- 
terval between these dates, he made various changes in the above dis- 
positions of his property; that is to say, the tract of land given by the 
will to Mary A. Atkinson, valued at $225, he conveyed by a deed of 
gift to Nancy Banner, together with the two tracts of land directed to 
be sold, and his (testator’s) interest in the mills; which several parcels 
of land, with his interest in the mills, were valued by him at $800. The 

tract given to Mary Atkinson, valued at $250, was conveyed, 
(453) by deed of gift, to the plaintiff Rawley W. Flippin, together 
| with that willed to him, and valued at $450, which valuation to 
R. W. Flippin, amounts to $700. The tract of 294 acres, valued to 
Nancy M. Banner at $600, was conveyed in like manner to Mary A. 
Atkinson, at the value of $600. 

Martha J. George, one of the legatees above mentioned, died in the 
life-time of the testator, leaving her husband, Presley George, and one 
child, Robert W. George, surviving her, who are both made defendants. 

Mary Atkinson also died in the life-time of the testator; her husband 
administered on her estate, and he, together with her children, are 
plaintiffs. 

It is alleged by the plaintiffs, that the purpose and intention of the 
testator in the various dispositions of his estate by the will as well as 
by the deeds, was to establish entire equality among his children, and 
that he contemplated a general aggregation of his property, real and 
personal, and a contribution of the excesses to the deficiencies; they 
allege that, this equality was intended to be effected when the resid- 
uary fund might be divided, and that this fund, being quite large, 1s 
sufficient to cover all these inequalities, and still leave a residuum to 
be equally divided among the children. 
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They insist that if the defendants, or any one of them, shall refuse 
to bring in the advancements made them by the deeds of gift, that 
they be excluded from any benefit under the will, and be compelled to 
elect how they will claim. 

The prayer is for an account and settlement of the estate upon the 
principles set forth by the plaintiffs. Joseph T. Flippin, John C. Flip- 
pin, Rawley W. Flippin, Braxton Atkinson, as administrator, and the 
children of his deceased wife, Mary, are the plaintiffs. 

Lewis B. Banner, as the executor, and as legatee with his wife, Mary, 
under the will, and as donees under the deeds of gift, Samuel M. Flip- 
pin, John J. Francis, and his wife, Leah, Presley George, the husband 
of Martha J., and Robert W., his child, are made defendants. They all 
answered. 

There were replication, commissions and proofs; and the cause 
being set down for hearing, was sent to this Court. (454) 


Morehead for plaintiffs. 
Miller for defendants. 


BattLE, J. No person can read the will, upon the construction of 
which we are called upon to give an opinion, without being at once im- 
pressed with the idea that the testator intended to make an equal di- 
vision of his estate among his children. This could not well be done 
with regard to each particular species of property; but it is manifest 
that he intended that whatever inequalities there might be in the dis- 
tribution of any one kind, should be corrected in the division of others. 
It was with that view, that he mentioned each tract of land which he 
had given to his children respectively, and fixed upon the sum at which 
it was valued; and to prevent all doubt that such was his object, he 
declares in a subsequent part of his will, after a bequest of some per- 
sonal property to his son Joseph, that he was only to be “bound on a 
settlement with the remainder of the heirs for the valuation of hig land, 
to wit, $600.” A similar clause is inserted in relation to his son John; 
and the same declaration must, we think, be implied in the respective 
devises to the other children. The intention, so apparent, for an equal 
provision for all the children, is not in the least degree varied by the 
changes subsequently made by the testator, in the disposition, by deed, 
of certain portions of his land among some of them; and, we think, 
they cannot disappoint that intention by electing to claim partly under 
their deeds and partly under the will. The principle of the doctrine of 
election is, (as we have had occasion to say in the case of McQueen v. 
McQueen, ante 16,) that “one who takes a bounty under an instrument, 
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is under an obligation to give effect to the whole instrument; or rather, 
that the donor intended that he should not enjoy that bounty, if he dis- 
appointed that bestowed on another in the same instrument.” Adams’ 

Eq. 93. All the defendants who are of full age must, therefore, 
(455) be held to elect whether they will claim under or against the 

will. As to the defendant Robert W. George, who is an infant, 
there must be a reference to the master, to enquire and ascertain the 
value of both interests, and then the Court will direct what election 
shall be made for him. See McQueen v. McQueen, above cited, and the 
cases there referred to. 


Per curiam. 


A decree may be drawn in accordance with this opinion. 


Cited: Robbins v. Windley, 56 N.C. 288; Elmore v. Byrd, 180 N.C. 
127; Lovett v. Stone, 239 N.C. 218. 


CASES IN EQUITY 
ARGUED AND DETERMINED IN THE 


SUPREME COURT 
NORTH CAROLINA 


AT 


MORGANTON 


AUGUST TERM, 1856. 


JOHN BURGESS v. G. W. LOVENGOOD AND OTHERS. 


If a verdict be obtained in a Court of Law by fraud, circumvention, or per- 
jury, a Court of Equity may decree that the party shall consent to give his ad- 
versary a new trial in the same Court of Law. 


But allegations that a certificate for a pre-emption right was obtained from 
the commissioners of Cherokee lands, by perjury, without specifying the par- 
ticular perjury, and from a mistake by the commissioners, both in respect of 
the law and facts, are not sufficient to authorize the interference of this Court 
with the action of the commissioners. 


Whether, under the Act of assembly appointing commissioners to settle claims 
of Cherokee lands, they are not in the nature of arbitrators, and whether, in 
any instance, this Court could interfere to review their judgment, quaere. 


Cause removed from the Court of Equity of Cherokee Coun- 
ty. (457) 

The Legislature, at its session of 1850, passed an act entitled j 
“An Act to authorize the sale of refused lands owned by the State, in 
the Counties of Macon and Cherokee.” The purpose of this act was, 
among other things, to secure preemption rights to first settlers, and to 
those who had made valuable improvements upon lands occu- 
pied by them. By this act the Governor of the State was au- (458) 
thorized to appoint, and did appoint, three commissioners, whose 
duty and office it was, amongst other things, to hear and determine pre- 
emption claims, and to award certificates to such as might be entitled 
to such rights. The board of commissioners thus authorized and ap- 
pointed, shortly afterwards held their session at the town of Murphy, 
in the County of Cherokee. 

The plaintiff, in his bill, alleges, that among other claims, that of 
the defendant Amos Carden, for the land which is now in controversy, 
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was submitted to the board; that he claimed as the assignee of his 
brother, the defendant Alfred Carden, who, it was alleged, had made 
valuable improvements; that he pretended that, when he went off, he 
left property in the house to enable him to keep the possession, and 
that he intended to return; that Alfred was a resident of Tennessee, and 
he professed to have sold to his brother Amos; that these allegations 
are wholly untrue; that the defendant Alfred had made no such im- 
provement; that all he did towards improvement was to go into an old 
Indian hut for about two months, put up a few old rails, and plant a 
small patch of corn on land that had been cleared by the Indians; that 
he did not go off with the purpose of returning, nor did he leave any 
article of personal property in the hut to signify such intention, and 
that there was no evidence as to these allegations except the oath of 
Alfred Carden, who, in swearing in their support, committed gross per- 
jury; that both the Cardens are now, and have been, generally, citizens 
of the State of Tennessee; that the board of commissioners were mis- 
taken in their views of the law, and as to the nature of their duties, 
and were imposed on, and mistaken as to the facts; that the defendant 
Amos, not having the possession, nor the right of possession, was not 
entitled to have the certificate issued to him; that the first substantial 
improvement made on the land in question, was by one Reuben 
Breeden, who settled on the same, and made permanent and valuable 
improvements thereon; that, when he went off, his possession was trans- 
ferred to one Singleton Rhea, to whom he assigned his interest 

(459) by a written instrument; that 8. Rhea assigned in writing to P. 
_M. Rhea; he to Richard Roberts; and he to plaintiff; that these 
transfers were for valuable considerations, and bona fide; and that pos- 
session has been continued from Bredeen down to plaintiff; a period, 
amounting in all, to about thirteen years; that the plaintiff was un- 
able to-show the commissioners how the facts were, his witnesses being 
partly out of the State, and there was no mode of enforcing their at- 
tendance, or of procuring their testimony; that the board of commis- 
sioners being thus imposed upon by fraud and perjury, and being thus 
mistaken in the nature of their duties, under the Act of Assembly, 
wrongfully and unjustly awarded the certificate to the said Amos Car- 
den, who shortly thereafter sold and assigned the same to the defen- 
dant G. W. Lovengood, who assigned the same to the other defendant, 
his son, Drury Lovengood, to whom a grant for the land has issued; 
that both these last named defendants had notice of the equity of the 
plaintiff when they took such assignments. The bill further charges that 
the grantee, Drury Lovengood, has obtained a verdict and judgment in 
the Superior Court of Cherokee, and threatens to turn plaintiff out of 


possession. 


N.C. ] AUGUST TERM, 1856. avg 


BURGESS v. LOVENGOOD. 


The prayer is for an injunction, and for a conveyance; also for gen- 
eral relief. 

The answer of the defendants denies the several allegations contain- 
ed in the plaintiff’s bill, and insists that the transaction was really and 
truly as represented to the commissioners by Alfred Carden; and that 
the certificate properly issued to his assignee, who sold it bona fide, and 
without notice of any such equity as set forth, to G. W. Lovengood, 
who likewise, without any such notice, sold it to the other defendant, 
Drury Lovengood. 

An injunction had been obtained upon the plaintiff’s bill, which, at 
Fall Term of the Court below, upon the coming in of the answer, was 
dissolved, and the bill continued as an original. | 

There were replication, commissions and proofs taken; and the 
cause, being set down for hearing, was sent to this Court. 


J. W. Woodfin for plaintiff. 7 (460) 
Baxter for defendants. | 


Pearson, J. In Hvans v. Lovengood, 54 N.C. 298, (which is a 
branch of this case,) it is said “the only ground upon which the plain- 
tift’s equity can be put, is that fraud was practiced upon the commis- 
sioners, and their certificate obtained by perjury.” The case was then 
before us upon a motion to dissolve the injunction, and went off upon 
the ground that the defendant Lovengood was a purchaser for a valu- 
able consideration without notice. Of course we were not then at liberty 
to decide whether the plaintiff had been successful or not, in putting 
his case upon the only ground which was supposed to be tenable. The 
case is now up for final hearing, and we are satisfied that the plaintiff 
has failed to establish an equity, both for the want of the averments 
necessary to put the case upon the ground alluded to, and for the want 
of the necessary proof; so, he fails both upon the allegata and probata. 

The cases of Fentress v. Robbins, 4 N.C. 177, Peagram v. King, 2 
Hawks. Rep. 295, Ibid. 605. Deaver v. Erwin, 42 N.C. 250, Dyche v. 
Patton, 43 N.C. 296, recognize the general doctrine that, if a verdict be 
obtained in an action in a Court of common law by fraud, circum- 
vention, or perjury, a Court of Equity may decide that the party shall 
consent to set aside such verdict, and have the matter tried de novo in 
a Court of common law; in other words, a Court of Equity may re- 
quire the party to give his adversary a new trial. But it is agreed that 
this power should be exercised with “extreme caution,” and the appli- 
cation of the doctrine is greatly restricted, and is confined to cases 
which present “peculiar circumstances,” under the maxim, “there must. 
be an end to litigation.” 
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For instance, the doctrine does not apply if the Court be misled, and 
from ignorance, or other cause, mistake the law; for Equity 
(461) cannot review the judgments of Courts of Law. So, it is agreed 
that the doctrine only applies where there is new matter, or 
something discovered after the trial at law, and which could not have 
been made available either on the trial, or as a ground for a new trial, 
in that Court. So, it is agreed, that to set aside the verdict on the 
ground of its being obtained by perjury, there must be an allegation 
that the party who used the testimony knew it to be false. So, there 
must not only be newly discovered evidence, but such evidence must 
bear directly upon the merits of the case, and must be decisive of it, 
and not tend simply to impeach the testimony of a witness at a former 
trial, or to add cumulative evidence as to a matter before controverted. 
In this connection we will remark that Peagram v. King was decided at 
a time when, according to McFarlane v. Shaw, 4 N.C. 102, the dying 
declarations of the witness Jenks was evidence in chief, and not merely 
evidence to impeach. 

In Terry v. Young, Pre. in Ch. 193, the Lord Keeper declared “the 
relief must be grounded upon new matter, and not what was tried be- 
fore. When it consists in swearing only, I will never grant a new trial 
unless it, (that is, the falsehood,) appear by deed or writing, or that 
the witness, upon whose testimony the verdict was given, has been con- 
victed of perjury.” Accordingly, in Peagram v. King, which is the only 
case in which our Courts have applied the general doctrine, (as it is 
termed,) this qualification is assumed to be correct; and the Court 
treat the fact of the death of the witness Jenks before a prosecution 
could be instituted, as bringing the case within the reason of the de- 
cision. 

In our case there are no averments to meet these several qualifica- 
tions and restrictions of the rule. The bill does not disclose, with any 
kind of distinctness, the particular falsehood upon which the commis- 
sioners were induced to award the certificate to Carden. Whether Car- 
den had made “valuable improvements” within the meaning of the 
statute, involved a question of construction, as to which, it is not now 

insisted that the Court can review the judgment of the commis- 
(462) sioners. It is not alleged that any new matter was discovered, 

and the plaintiff relies upon the general allegation that the tes- 
timony upon which the certificate issued was false; but he was unable 
to prove it, because there was no way of getting his witnesses before the 
commissioners; and upon the further general allegation, that both the 
Cardens “were, are now, and have been, generally, citizens of the State 


of Tennessee.” 
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It is useless to consume time by going into particulars, for the pur- 
pose of showing that such general allegations cannot make a case to 
which the doctrine, as to the interference of Courts of Equity with 
verdicts and judgments in the Courts of Law, is applicable. It is also 
useless to refer to the evidence, except to remark that no particular 
falsehood is proved, either by deed, writing, or conviction of perjury, or 
in any other way, except by proof of general admissions and conversa- 
tions of the parties, deposed to by witnesses who, themselves, appear 
under very questionable circumstances. _ 

So far, we have treated the case as if the application for a new trial 
was in reference to the verdict and judgment of a Court of Law; but 
in our case, the proceeding was before three commissioners, who were 
appointed under the statute, to act in the nature of arbitrators in 
awarding certificates, which should entitle the party to a pre-emption 
right. No appeal, or other mode of reviewing their decision, is pro- 
vided; and the object of the Legislature seems to have been to make 
their action final in regard to the very many controversies and disputes 
which it was anticipated would grow out of the unsettled condition of 
things in the County of Cherokee. So that it might be a matter of grave 
consideration, whether the doctrine in regard to proceedings in the ordi- 
nary Courts of Law is applicable to their awards. It is very certain that 
the mode of relief, that is, to require the parties to set aside the judg- 
ment and verdict at law, ad try the matter de novo before the same 
Court, 1s not applicable: because the commissioners are functi officio, 
and the matter cannot be tried over again before them. A Court of 
Equity could only interfere by substituting itself as the tribunal 
for the settlement of the question controverted by the parties; (463) 
which presents a very serious objection to the assumption of 
such a jurisdiction. | 


Per curiam. 
Bill dismissed. 


Cited: Moore v. Gulley, 144 N.C. 83; Mottu v. Davis, 153 N.C. 
163; Kinsland v. Adams, 172 N.C. 766; McCoy v. Justice, 196 N.C. 
555; Horne v. Edwards, 215 N.C. 626. 
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JOHN JONES v. ELIJAH KINGSEY. 


Where the mortgaged premises were sold under a prior lien, and bought by a 
third person, who sold again to the mortgagor, the rights of the mortgagee are not 
impaired by this transaction; so far from it, it will be regarded only as the re- 
moval of an incumbrance, which it was the duty of the mortgagor to effect. 


Cause removed from the Court of Equity of Henderson County. 

The defendant, being indebted to the plaintiff in the sum of eleven 
hundred and thirty-six dollars, ($1136,) executed a mortgage-deed of 
a certain tract of land, described in the pleadings, to secure the pay- 
ment thereof. At the end of the time stipulated for the payment, the 
money being unpaid, except $400, this bill was filed for a foreclosure 
of the equity of redemption; or, in the alternative, for a peale of the 
mortgaged premises. 

The answer of the defendant sets forth that, shortly after executing 
the mortgage-deed to the plaintiff, he discovered there was a judgment 
and execution outstanding in the County Court of Henderson county, 
wherein the defendant was surety of another person, which formed a 
prior lien to the mortgage-deed, of which he was not aware at the time 
of executing the deed; that he made known the fact to plaintiff im- 
mediately afterwards, and he (plaintiff) promised to advance the nec- 
essary funds to remove this prior incumbrance, and look to the mort- 
gage-deed as security for this further sum also; but the plaintiff failed 
to perform this promise, and permitted the property to be sold under 
the execution. | 

He alleges further, that at this sale, one Michael Francis, became the 

purchaser of the premises, and that he bought them back from 
(464) Francis; that Mr. Francis did not purchase as his agent, or by 

any privity or understanding with him, and that there was paid 
a bona fide consideration, and he took an assignment to himself and 
his wife, of the deed which the sheriff had made to Francis. The con- 
sideration expressed in this assignment is $100. The surplus of the 
money, after satisfying the small execution, under which the land sold, 
($400,). was paid to the plaintiff upon this debt. 

The defendant insists that, as plaintiff, against his promise, permit- 
ted the land to be sold, and as the purchaser at that sale, bought it 
bona fide, and as he bought it back from Francis, bona fide, and not in 
pursuance of any previous arrangement or understanding, the plain- 
tiff is not entitled to the relief which he seeks in his bill. 

There were replication to the answer, commissions and proofs; and 
the cause having been set down for hearing, was sent to this Court by 
consent. 
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N. W. Woodfin. for plaintiff. . 
Baxter for defendant. 


- Barriz, J. This is a bill of foreclosure, in which the prayer is in 
the alternative, for a sale of the mortgaged premises; or that the defen- 
dant’s equity of redemption may be foreclosed. The answer admits the 
mortgage, and the debt for which it was given. The only defense set up 
is, that at the time when the mortgage was executed, there was an out- 
standing judgment and execution which were unknown to the parties; 
that the defendant as soon as he ascertained the fact, informed the 
plaintiff of it, who then promised to pay off the judgment debt, and 
thus remove the encumbrance, which, however, he neglected to do, and 
the land was sold under execution, and purchased bona fide by one 
Michael Francis, who paid and took the sheriff’s deed for it; that the 
plaintiff received about $400, the overplus after paying off the said 
execution and costs; and that the said Francis had, subsequently, upon 
being repaid his purchase-money, conveyed the land to the de- 
fendant and his wife; or at least, had contracted to do so. The (465) 
defendant contends that these transactions are a bar to the 
plaintiff’s claim. The defendant has filed, as an exhibit, the deed from 
the sheriff to Francis, upon which is endorsed a valid conveyance from 
him to the defendant and his heirs, for the said land, reciting as a con- 
sideration therefor, the payment to him of one hundred dollars. The an- 
swer does not state by whom this consideration was paid; but in the 
absence of any allegation and proof to the contrary, we must presume 
that it was paid by the defendant himself. | 

The case then is simply this; that there was an encumbrance upon 
the land at the time when the mortgage was made, which was un- 
known to both parties, and that the defendant has since removed it, 
as it was his undoubted duty to have done. No argument can make the 
plaintiff’s right to the relief which he seeks, plainer that it is made by 
the bare statement of the facts. There must be a decree that unless the 
defendant, within six months after being served with a copy of the de- 
cree, shall pay to the plaintiff the residue of the mortgage debt, the 
clerk of this Court shall, after due advertisement, proceed to sell the 
mortgaged premises for the payment of said debt; to ascertain which, 
if necessary, there must be a reference. 


Per curiam. 
Decree accordingly. 


Cited: Hallyburton v. Slagle, 180 N.C. 487. 
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BENJAMIN ELLIS v. JAMES B. DAVIS, J. B. BORDLY, anp C. C. DURHAM. 


Where equities are equal the law prevails; but if the party having the right at 
law acquires another interest inconsistent with his equity, so that he cannot hon- 
estly claim both, his equity is impaired, and the rule, qui prior est in tempore, 
potior est in jure, prevails. 


THIS was a cause removed from the Court of Equity of 
(466) Cleveland County. 

The facts of the case are sufficiently stated in the opinion of 
the Court. 


Lander and Avery for plaintiff. 
Gution for defendants. 


Pearson, J. On the 11th of October, 1851, the plaintiff executed 
to the defendant Davis, a deed for lot No. 5, in the town of Shelby- 
ville, with warranty, in consideration whereof, Davis gave to the 
plaintiff two promissory notes, one for $29.73, payable twelve months 
after date, the other for $66.47, payable two years after date. At the 
time of this transaction, the plaintiff owned lot No. 6, but did not own 
lot No. 5, and the deed for the latter, instead of the former, was made 
by mistake. 

On the 12th of October, 1851, Davis executed to the defendant Dur- 
ham, a deed for lot No. 5, in consideration of the sum of $80, as recited 
in the deed, of which $25 was cash, and the balance a credit on a store 
account. In November, 1851, Davis executed to plaintiff, a mortgage- 
deed for lot No. 6, to secure the payment of his two notes, which was 
duly registered in April, 1852; this deed is dated 11th October, 1851, 
but was ante-dated, to correspond with plaintiff’s deed to Davis. On 
the 30th of January, 1852, plaintiff executed to Davis a deed for lot 
No. 6; it recites a consideration of $96.20, and was given in substitution 
for the deed to lot No. 5, which, it was then discovered, had been made 
by mistake, and nothing was, in fact, paid, except the two promissory 
notes. On the 8rd of December, 1852, Davis executed to Durham a deed 
for lot No. 6; it recites a consideration of $96, but nothing was, in fact, 
paid, except what had been paid for the consideration of the first deed. 

The plaintiff alleges that it was a part of the agreement between 
himself and Davis, in the contract of sale, that Davis was, at the time 

the deed was executed, to secure the purchase-money by execut- 
(467) ing a mortgage for the lot; and that Bordly, the other defen- 
dant, who drew the.deed and the notes, commenced drawing a 
mortgage, but did not finish it, pretending that he did not know the 
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form, and thereupon, it was agreed that the whole matter should stand 
over until they could get some one who did know the form ; but that, 
being intoxicated, (which may account for the mistake as to the No. of 
the lot,) he let Davis take the deed, and he took Davis’ notes, with the 
understanding that the papers should have no force or effect until the 
mortgage was executed, so that the whole agreement might go into 
effect at the same time. He also alleges that Durham took the deed 
from Davis, with notice that Davis was to make a mortgage, before the 
deed of plaintiff should have effect; and he insists, that after the mis- 
take had been remedied by his deed to Davis, and Davis’ mortgage to 
him, and Davis’ deed to Durham, for the proper lot, No. 6, that Dur- 
ham ought, in conscience, to have surrendered up the two deeds for lot 
No. 5, and agreed to have them cancelled. On the contrary, he alleges, 
Durham refuses to cancel the deeds, and has taken possession of lot 
No. 5, as well as of lot No. 6, with an intention, when he is evicted by 
the owner of lot No. 5, to bring suit against him on his warranty in the 
deed to Davis for that lot. The prayer is to have the deed cancelled. — 
The defendant Davis denies that it was a part of the agreement that 
he was to execute a mortgage to secure the purchase-money. He admits 
that he had no property, and was in debt; in fact, he says, that the day 
aiter he got the deed from the plaintiff, he heard that one of his cred- 
itors intended to have his lot levied on and sold, and for that reason he 
sold to the defendant Durham; but he positively denies that he intend- 
ed to commit a fraud upon the plaintiff, | 
The defendant Durham admits that Davis was insolvent ; but he 
says, when he found that Davis had a deed for a lot which he then sup- 
posed was the lot which had belonged to plaintiff, he concluded to save 
his debt by advancing to Davis $25 in cash, and giving him credit for 
the balance. He denies that Davis was to secure the payment of 
the purchase-money to plaintiff, by a mortgage, to take effect (468) 
when the deed was executed by the plaintiff; at all events, he 
avers, that if such were the fact, he had no notice of it when he took 
the deed from Davis; and he insists, that having innocently acquired a 
legal right, under the deed, by which he can avail himself of the plain- 
tiff’s warranty, if he is evicted from lot No. 5, his equity being equal 
to that of the plaintiff, this Court should let the law prevail. | 
The defendant Bordly disclaims all interest in the matter; says he 
drew the writings, as the friend of both parties, without compensation ; 
that he heard nothing of a mortgage. He admits that Davis “owns no 
property; but he has a good trade; is a young man, and able to work.” 
We are satisfied, from the proofs, that it was a part of the contract, 
that Davis should, at the time the deed of the plaintiff was executed, 
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make a mortgage, so as to secure the purchase-money , and that it was 
a surprise upon the plaintiff, amounting to a direct fraud, for Davis 
to take the deed, without, at the same time, executing the mortgage. 
Plaintiff knew that Davis had no property, and was in debt, and under 
these circumstances, for him (plaintiff) to agree to make a deed to 
Davis, and take his notes at one and two years credit, without a stipu- 
lation for a mortgage, would be conclusive proof that he was too drunk 
to know what he was doing. 

From the proofs and circumstances, there 1s some ground to suppose 
that Durham had reason to believe that Davis was to have executed 
the mortgage; but it may be that he was under the impression that the 
plaintiff had taken some other security for the purchase-money ; and 
the proof does not fully justify a declaration of the fact that he knew 
that there was to be a mortgage; although we must say, he stands in a 
questionable shape in respect to this allegation; and high morality 
would forbid his insisting upon a legal right to take advantage of a 
mistake on the part of the plaintiff, and a fraud on the part of his co- 
defendant, Davis. . 

It is a well-settled doctrine of this Court,—‘Where the equity is 

equal, the law prevails;” and the question is, has Durham an 
(469) equal equity with the plaintiff, so that this Court cannot inter- 
fere with his legal rights in regard to the deed for lot No. 5? 

If there had been no mistake, and the first deed had been properly 
made for lot No. 6, and the plaintiff had allowed Davis to take it, with 
the understanding that it was to be of no effect until the mortgage was 
executed to secure the purchase-money according to the contract of 
sale, and Davis had, in fraud of this agreement, on the next day, exe- 
cuted a deed to Durham, the latter, having acquired the legal title, 
would not have been prevented from availing himself of it, to save him- 
self from loss by the fraud of Davis; the question being, whether he or 
the plaintiff must lose by that fraud; for the doctrine that a vendor has 
a lien for the purchase-money, although it still has the sanction of the 
Courts in England, is not acted on here. 

After the mistake was discovered, the plaintiff, by executing a deed 
to Davis for the right lot, did as much as he could to correct it, and 
carry out the original agreement. As between the plaintiff and Davis, 
the effect of this was to transfer the notes of Davis, from the deed for 
lot No. 5, and make them the consideration for the deed for lot No. 6. 
This left the former without any consideration, and imposed on Davis 
an obligation to cause it to be surrendered, so as to relieve the plaintiff 
from any liability under it. Ii he were not able to do so, of course, he 
could not, in common honesty, take benefit of the equity of redemption 
in lot No. 6, which he had acquired under the latter deed. 
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Had Durham been content to stand upon the deed for lot No. 5, his 
rights would not have been affected by what had been done by plaintiff 
and Davis; his equity would have remained unimpaired, and being 
prior to the equity of the plaintiff, there would have been no ground 
for interfering with his legal right. But he did not choose to do so; he 
takes from Davis a deed for lot No. 6; this he could not honestly do, 
without agreeing to surrender the deed for lot No. 5; for, otherwise, he 
makes himself particeps criminis with Davis, in putting in use 
the deed for lot No. 6. The effect of it was, that Durham acquir- (470) 
ed the equity of redemption; and to give the deed a considera- 
tion, it was necessary to transfer to it, the consideration which had 
ben paid for lot No. 5; otherwise Durham would acquire rights to both 
the lots, for one and the same consideration. This left the deed to Dur- 
ham for lot No. 5, without consideration, and so impairs his equity, 
that it is not eciial to that of the plaintiff, He cannot pretend that 
when, for his own gain, he induced Davis to attempt this second fraud, 
he was ignorant of the plaintiff’s prior equity; and the rule then is, gui 
prior est in tempore, potior, est in jure. “There is no one quality SO 
well wove in warp and woof, but there is some flaw in it. I have known 
a brave man flee a shepherd’s cur, and your cunning, worldly-seeking 
man doth oft-times weave his web so fine, as to ensnare himself.” 

The plaintiff is entitled to a decree against Davis and Durham. The 
bill must be dismissed as to Bordly; but without costs, because of the 
unfairness of his answer. . 


Per curiam. 
Decree accordingly. 


BRANCH H. MERRIMAN v. ROBERT RUSSELL anp oruers. 


The words, “so much of my land lying, ete., as will conveniently carry water to 
a Saw-mill, so as to be his profit and advantage,” contained in a deed, convey no 
interest in the soil, but an easement or privilege to have sites for a race and mill- 
dam, and to pond back the water, with the right of ingress and regress to repair, 
ete. 


And without words of inheritance, such a right is, by construction, given so long 
as the grantee and his heirs and assigns may wish to run the mill. 


Where the assignee of the grantor in the above deed, tore away the dam at the 
head of the race, and filled up the race theretofor laid out and used, and plough- 
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ed over it, so as to efface the limits of it, against the remonstrances of the grantee, 
Equity will grant relief by issuing a commission to re-mark the site of the race, 
etc., and also order an account for the loss of profits. This equity is under the 
head of a “confusion of boundaries.” 


Cause removed from the Court of Equity of Henderson 
(471) County. 

The facts of the case are sufficiently reported in the opimion 
of the Court, except the following deed, which, being the subject of 
construction, it is deemed important to set out at large, viz: “Articles 
of agreement entered into between Samuel Jenkins, sen’r., of the one 
part, and William R. Gash, of the other part, both of the County of 
Buncombe, and State of North Carolina, witness, that for and in con- 
sideration of the sum of one dollar, I have bargained and sold so much 
of my land lying on Hooper’s creek, in the County and State afore- 
said, as will conveniently carry the water to a saw-mill, so as to be to 
his profit and advantage; in testimony whereof we have hereunto set 
our hands and seal, this 10th day of March, in the year of our Lord, 
1836.” Signed by both parties, and delivered by Jenkins to Gash. 


“N.W. Woodfin for plaintiff. 
Baxter for defendants. 


Pearson, J. The plaintiff claims, as assignee of Wm. R. Gash, un- 
der a deed executed by Samuel Jenkins, dated March 10, 1836. The 
deed must be construed in reference to the purpose for which it was 
made. That appears upon the face of it to have been to enable Gash 
to operate a saw-mill, which he was about to erect, by carrying the 
water over Jenkins’ land. Restrained by this rule of construction, the 
words “bargained and sold so much of my land, etc., as will convenient- 
ly convey the water to a saw-mill, so as to be to his profit and ad- 
vantage,” do not amount to a conveyance, or an agreement to convey 
any part of the land of Jenkins; because it was not necessary for the 
purpose for which the deed was made, that any part of the land should 
be conveyed to Gash; while, on the other hand, if a strip of land pass- 

ing through a tract, becomes the property of another, it might 
(472) subject the owner of the tract to much inconvenience and loss. 

For instance, if Gash became the owner of this strip of land, al- 
though he and Jenkins would not, in all probability, ever have any 
difficulty about it, yet it would pass into other hands, and those claim- 
ing under Gash, would have title “up to the Heavens, and down to the 
centre of the earth,” and could prevent those claiming under Jenkins 
from making a bridge over the race; because it would “break his close” 
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and pass over his land, and thus prevent access from one part of a 
field to the other. Without multiplying instances, this is enough to 
show that it was not the intention of the parties, although the word 
land is used, to pass the land itself; and the proper construction of the 
deed. is to give to it the legal effect of vesting in Gash a right to cut 
the race, to put a dam across the creek, and to back the water so as 
to turn it into the race. This right, privilege, or easement, together with 
the right of ingress and regress, as often as it was necessary to clean 
out and repair the race and dam, (which, of course, would be implied,) 
is all that it was necessary for the one to grant, or the other to have. 
The deed is silent as to the quantity of estate which it was intended to 
convey. There are no words of limitation, and by the rule of the com- 
mon law, in reference to a grant of land, only an estate for the life of 
the orantee would pass. Here the rule of construction comes in again. 
As the professed purpose is to convey water to a mill, of course it was 
the intention that the supply of water should be kept up as long as the 
party wished to operate the mill. Few would be at the expense of erect- 
ing a mill, if the supply of water depended upon the uncertainty of 
life. We think there was a base or qualified fee granted in this ease- 
ment, and that Gash, his heirs and assigns are entitled to it, so long 
as they continue to operate the mill. Whitehead v. Garris, 48 N, C. 171. 

The parties carried this deed into effect themselves, and identified 
the subject of the grant by locoating the race, fixing its limits its width, 
and depth, locating the dam, fixing its height, and the distance | 
the water was to be ponded back: They and all claiming under (473) 
them on both sides, are bound by these acts done in pursuance 
of the deed, not dag long as water runs or trees grow,” (which was the 
language used by the grantor, according to one of the witnesses,) but 
as long as Gash, and those claiming under him, may wish the mill to 
run. 

In strict fulfilment of his duty, under this deed, and to give it full 
effect, Jenkins inserts in his deed to the defendant Russell, “with the 
exception of a certain mill-race already cut on it.” Afterwards the 
plaintiff came in under Gash, and the defendant Russell, under Jenkins, 
and this state of things continued until the year 1852. Russell bought 
cum onere. His deed sets out an express exception; and the question is, 
upon what ground can he get nid of it, and meet the equity of the 
plaintiff? | 

He alleges, that finding the effects of the dam at the head of the race 
was to pond back the water so as to render sobby and greatly injure 
much valuable land of his, and, “being under the conviction that the 
plaintiff was lable to him for caine he threatened, and contemplat- 
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ed a suit for the same,” etc.; but from reluctance to commence litiga- 
tion, he proposed to the plaintiff, that he would allow him to cut a new 
race, bebinning higher up the creek, to be used in place of the old one, 
so that the dam might be taken away, and the old race filled up; and 
that he would pay half the expense of cutting the new race; that plain- 
tiff agreed to this proposition; the new race was accordingly cut, and 
the plaintiff agreed to accept it in place of the old one. | 

This ground is not tenable, for two reasons. The plaintifi’s right is. 
“en interest in land,’ an incorporeal hereditament “which lyeth in 
erant;” it could not, therefore, be conveyed except by deed; and an 
agreement to convey it, is void under the statute of frauds. But, in the 
second place, it is not supported by the proofs. The facts are, that when 
the defendant Russell threatened to sue for damages, he and the plain- 
tiff came to an understanding, that a race should be cut, taking the 

water out of the creek at a point higher up; each to pay one 
(474) half the expense; and if, upon trial, it was found to answer the 

purpose as well as the old race, the plaintiff was to relinquish his 
right to the old race. It was accordingly cut, but did not answer the 
purpose, as it left the creek nearly at a right angle, and the water could 
not be made to flow into it without a dam, which would pond the water 
back upon the land of a third person; and besides, owing to the locality, 
it would fill with sand after every rain; so the plaintiff refused to ac- 
cept it in place of the old race; but, nevertheless, the defendant Russell 
tore away the dam at the head of the old race, and filled it up and 
ploughed over it, in defiance of the remonstrances of the plaintiff. 

In the mildest terms in which we can characterize it, this act of the 
defendant Russell, was a high-handed invasion of the rights of the 
plaintiff, and he has an equity to be put in statu quo, at the expense of 
the defendant Russell. : 

It was suggested that, in the view of the case taken by the Court, 
the contract being an executed one, and the title of the plaintiff com- 
plete, he has a remedy at law. The remedy at law is clearly inadequate, 
and the case falls under a well-settled head of equity jurisdiction, 1. e., 
“eonfusion of boundaries.” It is thus defined by Adams, page 238: 
‘“vhere boundaries have been confused by the misconduct of the de- 
fendant, or of those under whom he claims, the Court will issue a com- 
mission to ascertain the boundaries; it will, at the same time, if nec- 
essary, decree an account of rents and profits.” 

There will be a decree declaring the right of the plaintiff, and direct- 
ing a commissioner to go upon the land and mark off a race in the site 
of the old one; fixing the same width and depth, and the location for a 
dam in the site of the old one, fixing a corresponding height; and he will 
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report what it will cost the plaintiff to put the race and dam in the 
same plight and condition that it was in when formerly used; he will 
also report the “profits” that the plaintiff has lost by having the opera- 
tion of the mill suspended. 

The decree will enjoin the defendant Russell from hindering 
or interfering with the plaintiff m his ingress and regress, as (475) 
often, and at all times that may be necessary, in order to open 
or repair the old race, and build a dam on the site of the old one; and 
there must be a perpetual injunction against the defendant Russell, and 
all claiming under him, from interfering, in any way, with the full ex- 
ercise and enjoyment of the easement by the plaintiff and those claim- 
ing under him. 

The bill will be dismissed as to the other defendants. They were not 
necessary parties. 

The cause will be retained for further directions upon the report of 
the Commissioner. | 


Per curiam. 
Decree accordingly. 


Cited: Fisher v. Barham, 74 N.C. 96; Patton v. Educational Co., 
101 N.C. 411; Hall v. Turner, 110 N.C. 303; Barringer v. Tr. Co., 132 
N.C. 418; Ruffin v. R. B., 151 N.C. 334. 


NATHAN B. THOMPSON v. JAMES PARKER. 


The Act of 1812, Rev. Stat. ch. 45, sec. 5, is to be construed strictly, and its gen- 
eral words must be restrained so as not to extend its operation to eases which do 
not come within its meaning, or the mischief intended to be remedied. 


~ An equity of redemption, therefore, cannot, under that Act, be sold by execution, 
unless it be absolute, undisputed, and grow out of a perfect mortgage. 


Where there is a provision in a mortgage-deed, that the mortgagee may have the 
land discharged of the right of redemption at his election on paying a further 
stipulated sum, the right of redemption is not the subject of an execution sale. 


_ Where the subject of the mortgage is itself an equity, the equity of redemption 
cannot be sold under that Act. 


It is settled upon authority, that the mortgaged premises cannot be sold by exe- 
cution to satisfy the mortgage debt; and whether they can be thus sold at the 
instance of the mortgagee for any other debt not secured in the mortgage-deed, 
quaere? 
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Cause removed from the Court of Equity of Macon County. 
The plaintiff made the following mortgage-deed to the defendant, 
which was duly registered, and upon the construction of which 
(476) this case principally turns, viz: 


“Know all men by these presents, that I, N. B. Thompson, 
of the county of Macon, and State of North Carolina, do mortgage 
and pledge four tracts of land unto James Parker, of Cass county, 
Georgia, the said lands lying and being in the county of Macon, and 
State of North Carolina, and 8th District; one, which is known by No. 
17; one other by No. 109; one other by No. 110; and the other No. 113; 
in the whole, containing 244 acres; all which, I mortgage and pledge 
unto said Parker, and deliver up the certificates for said land, to hold 
as surety for the valuable consideration of fifty dollars to me paid in 
hand. And said Thompson do further agree, that said Parker may have 
said land by paying one hundred and twenty-five dollars more, other- 
wise the said Thompson may redeem said mortgage and certificates, by 
paying the fifty dollars, and its interest, by fall next; as witness my 
hand and seal, this seventeenth of May, A.D. 1841.” | 


The remaining facts of the case are sufficiently set out in the opinion 
of the Court. 


J. W. Woodfin for sie. 
Baxter for defendant. 


Pearson, J. The bill sets out a deed executed by the plaintiff to 
the defendant in 1841. It recites that the plaintiff has received from the 
defendant, the sum of $50, in consideration whereof, he conveys to the 
defendant, “as a mortgage or pledge, to hold as security for the 
money,” four tracts of land in Macon county, for which he held certifi- 
cates of purchase from the State; the certificates are delivered to the 
defendant, but no words of limitation are used. The deed further sets 
out, that the defendant “is to have said land by paying $125 more; 
otherwise the plaintiff may redeem by paying the $50, with interest, by 
next fall.” 

The object of the bill is to set up the plaintiff’s equity under this 
deed, and to this end, to have an account, etc. 

_ The defendant, in his first answer, does not set up any + ground 
(477 ) upon which to defeat the plaintiff's equity as a bar, or legal de- 
fense; but he alleges many facts upon which he disputes the 
plaintiff's. right to recover any thing; in. regard. to all.of which facts, 
replication. is taken, -and the parties are at issue. The defendant fice 
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wards files a supplemental answer, in which he alleges that, since filing 
his first answer, the plaintiff’s equity of redemption had been exposed 
to sale by the sheriff, under execution for certain costs incurred in an 
action at law by the plaintiff against the defendant, concerning these 
lands, in which the plaintiff failed, and the defendant had judgment; 
at which sale the defendant became the purchaser of the plaintiff’s 
equity of redemption, which was duly conveyed to him by the sheriftf’s 
deed, and this is set up as a bar to the plaintiff’s equity. 

The only question now before us is, had the plaintiff such an equity 
of redemption as was liable to be sold under the provisions of the Act 
of 1812? 

In Camp v. Cox, 18 N.C. 52, the proper construction of the Act of 
1812 is very fully discussed. The Court, upon reasoning which is con- 
clusive, holds that the Act is to be construed strictly, and that its gen- 
eral words must be restrained, so as not to extend its operation to cases 
which do not come within its meaning, or the mischief intended to be 
remedied; and it is decided that a sale of the equity redemption, un- 
der an execution at law, at the mstance of the mortgagee, for his mort- 
gage debt, is not sanctioned by the Act. Whether the mortgagee may 
sell under execution for any other debt, not secured by the mortgage, 
is doubted; and many considerations are suggested why such a case 
does not come within the meaning of the Act. We think these consid- 
erations have much force, but will not put our decision upon that ques- 
tion, as there are other grounds on which we think the plaintiff is clear- 
ly entitled to a decree, and that the purchase by the defendant can have 
no other effect than to give a security for the amount of the judgment 
under which he purchased. 

From the principles established by Camp v. Cox, and general 
reasoning, we are clearly of opinion that an equity of redemp- (478) 
tion cannot be sold under the Act of 1812, unless it is absolute, 
undisputed, and grows out of a perfect mortgage. In our case, the 
plaintiff’s interest was not an equity of redemption of the kind above 
described in either of these particulars. | 


1. It was not absolute. Whether he had a right to redeem or not, de- 
pended upon a condition precedent; for the defendant was entitled to 
have the entire estate absolutely, if he elected to pay the sum of $125, 
in addition to the $50. 

2. It was not undisputed. It abundantly appears from the testimony 
as well as from the defendant’s first answer, that he disputed the plain- 
tiff’s rights; and the parties were at issue about almost every thing; 
when the plaintiff offered to redeem, the defendant refused, because he 
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had taken possession; and when required to pay the $125, he refused, 
because he had already paid enough; in fact, the parties differed so en- 
tirely that they could not even agree to the terms of a submission to 
arbitration, by which, at one time, it was proposed to attempt a settle- 
ment of the several matters in controversy. 

3. It was not a perfect mortgage, that is, one where the legal title 
passes to the mortgagee, but an imperfect one, under the class which 
Adams, at page 123, terms the “mortgage of an equity;” as where the 
mortgagor mortgages his equity of redemption. In our case the legal 
title was in the State, and the plaintiff held a certificate which entitled 
him to a grant, upon the payment of the balance of the purchase- 
money. Suppose a mortgagor mortgages his equity of redemption; he 
then has a second equity of redemption; surely it was not the meaning 
of the statute to subject this second equity to execution sale; for the 
matter has become doubly complicated, and it would be more so, upon 
a third or fourth mortgage. In like manner, the defendant, having paid 
a part, or the whole of the balance of the purchase-money to the State, 
caused this matter to be more complicated; and upon the whole, it is 
clear, that if, under all these circumstances, the defendant could have 

the plaintiff's equity of redemption exposed to sale by the 
(479) sheriff, he could buy it at his own price; for no third person, of 

sane mind, would have the hardihood to make “a bid in the 
dark.” Such a construction of the statute would amount to a mockery 
of justice. | 

The plaintiff is entitled to a decree, putting the defendant to his 
election, either to pay the $125, and interest, in which event the plaintiff 
will execute a proper deed to transfer the entire interest in fee simple; 
or to allow the plaintiff to redeem; in which event there will be a ref- 
erence for an account. 


Per curiam. 


Decree accordingly. 


Cited: Barnes v. Brown, 71 N.C. 510; Myrover v. French, 73 N.C. 
611. 
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SARAH WILKINS anp ANOTHER v. THOMAS. F. HOGUE AND ANOTHER, ADM’RS. 


Where the buyer of a tract of land has a full and compiete remedy on a cove- 
nant of quiet enjoyment contained in the deed he has received, he cannot sustain 
a bill in a Court of Equity to enjoin the collection of the purchase-money, for a 
deficiency in the title to the land. 


Appray from an interlocutory order of the Court of Equity of Cleave- 
land County, Judge Barty presiding. 

The plaintiff Sarah purchased a tract of land from the defendants’ 
intestate, David Hamrick, which is described by metes and bounds, 
particularly set out; and the quantity is stated in said deed at one 
hundred and fifty acres; the price of which was five hundred and 
twenty-five dollars; of which sum one hundred and twenty-five dollars 
was paid at the conclusion of the bargain; and, for the remainder of the 
purchase-money, $400, she executed her bond, with C. P. Wilkins as 
her surety, payable one day after date; of which she paid the further 
sum of $240. The deed executed by defendants’ intestate contained the 
usual covenant of quiet enjoyment. 

The plaintiffs, in their bill, allege that the boundaries, as set forth, 
include only one hundred and forty acres, and of this quantity, 
thirty-six acres are covered by an older and better title, under (480) 
a grant issued to Logan Weir, and now owned by one George 
Martin; that the said thirty-six acres are of excellent quality, and 
formed her chief inducement to make the trade, the rest of the land 
being considerably worn, and much of it old fields. She alleges, that 
at the time she took the deed from the defendants’ intestate, and at 
the time she paid the several sums mentioned, she was entirely ignorant 
of this deficiency in the quantity; and that having discovered it, she 
has refused to take possession of the land, and offered to reconvey to 
the defendants. The bill further alleges that suit has been brought, for 
the remainder of the bond, against her and her surety, in the Superior 
Court of Cleaveland, and that the defendants threatened to enforce, 
by execution, the collection of the amount due, when they shall have 
recovered their judgment. 

The prayer of the bill is for an injunction to restrain the defendants 
from taking out execution upon their judgment at law, and that they 
shall discharge the same, and account to the plaintiff Sarah, for the 
value of the thirty-six acres; also for general relief. 

The defendants, who are the administrators of David Hamrick, say, 
that the estate of their intestate is amply good for any amount which 
might be assessed against them as damages for a breach of the coven- 
ant of quiet enjoyment, which is contained in the plaintiffs’ deed; and 
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having a full and perfect remedy at law, they submit whether they 
should be put to answer this complaint in a Court of Equity. Having 
no personal knowledge of the facts set out in the plaintiffs’ bill, they 
neither admit nor deny them; but if the same should become necessary, 
they insist on holding the plaintiffs to proof of their allegations. 

An injunction having been issued, according to the prayer of the bill, 
on the coming in of the answer a motion was made to dissolve it, and 
on argument, before Bartey, Judge, the motion was refused, and the 
injunction was continued; from which order the defendant appealed. 


(481) Guion for plaintiffs. 
Hoke for defendants. 


Battie, J. The order from which the appeal was taken is, in our 
opinion, erroneous. The injunction was granted improvidently, and 
ought, therefore, to have been dissolved upon the motion of the defen- 
dants. The plaintiffs took a deed for the land in question, which de- 
scribed it by metes and bounds, and she relied upon the covenant of 
warranty for the security of the title. She alleges, indeed, that there is 
a defect in the title to a part of the land, but does not pretend to state 
that the covenant for quiet enjoyment has been broken by her eviction 
from it by a person claiming under a paramount title. She has also 
failed to state that the defendants are not able to make good any dam- 
age which she may sustain in the event of her eviction. 

From all that appears, then, she has a complete and full remedy at 
law for any and every wrong which she is likely to sustain by 
reason of the breach of the covenant contained in the deed of the de- 
fendants’ intestate; and she had, therefore, no cause for coming into 
this Court for relief. See Mernt v. Hunt, 39 N.C. 406. 

-The order to continue the injunction must be dissolved, and this 
opinion must be duly certified to the Court below as the law directs. 


Per curiam. 
Decree below reversed. 


JOHN SPARKES AND OTHERS v. SHEMUEL KEARNEY AND OTHERS. 


It is no part of the duty of a trustee, appointed to sell for the payment of debts, 
to put slaves, conveyed in the trust deed, out as apprentices to trades, and he is 
liable to account for the value of the services of such slaves, during such appren- 


ticeship. 
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An administrator, or trustee appointed to sell, who keeps back certain slaves to 
await the event of a suit pending against him, (involving their title,) is not bound 
to account to the next of kin for their hires, before the decision of the suit. 


Cause removed from the Court of Equity of Cleveland Coun- 
ty. (482) 

Stephen Sparkes, of the County of Franklin, in this State, made 
a deed in trust, dated 10th day of April, 1848, to indemnify the defen- 
dants Shemuel Kearney and Richard W. Kearney, as sureties for certain 
debts therein mentioned, and to secure the payment of these debts to the 
several creditors; in which said deed were conveyed to them, (the 
said Kearneys,) a tract of land, containing 957 acres, which said 
Sparkes had bought from Jones Cooke, as the executor of William 
Harrison, S. J. Jones, and Jones Cooke; also an improved lot of land 
in the town of Franklinton; also twelve slaves, by name, and their in- 
crease after the date of the deed; all his house-hold and kitchen fur- 
niture; all his cattle, horses, mules, oxen, sheep, hogs and pigs; also, a 
wagon; and appointed the said Kearneys agents to collect large sums 
of money due him from divers persons, to be held on the same trusts. 
The condition of the trust-deed was to sell the property, and apply 
the proceeds to the payment of debts specified; to pay the trustees a 
reasonable sum for their agency and services in selling the said prop- 
erty, etc.; and the residue, if any, to pay over to Stephen Sparkes, or 
his assigns, and reconvey the property not sold for the purposes of the 
conveyance in trust. Stephen Sparkes, besides the slaves conveyed, 
had two other female slaves, Candice and Minerva, which were in his 
possession at his death, but these are claimed by one White, and a suit 
is still pending as to them; these went into the hands of his adminis- 
trator. Sparkes died, in the autumn of 1846, intestate, and all hig per- 
sonal property remained in the possession of his wife up to her death, 
which occurred in the year 1848. The defendant, Hilliard, administered 
on his estate on 12th January, 1849. The title of the 957 acres of land 
proving defective, he was evicted by title paramount. The suit in 
ejectment was begun in the life-time of the said Stephen, but 
was decided after his death. A recovery was, however, subse- (483) 
quently had on the covenants in the deed from Jones Cooke, 
etc., to Stephen Sparkes, and the money collected and paid over to the 
trustees. | | 

This bill was brought by the next of kin and heirs-at-law of Stephen 
Sparkes, charging collusion between the trustees and the admiunistra- 
tor, and praying an account and settlement of the estate, as well that 
in the hands of the trustees, as that in the hands of the administrator. 
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At the August term, 1855, of this Court, it was declared as the 
opinion of the Court, “that the said Hilliard, as administrator, and the 
said defendants, Shemuel Kearney and Richard W. Kearney, as trus- 
tees, are liable, and ought to account to and with the plaintiffs and 
others, the next of kin, and heirs-at-law of the said Stephen Sparkes, 
deceased;” and it was decreed, among other things, that “the clerk do 
take an account of the personal estate of the said Stephen, deceased, 
which came to the hands of the said Wm. F. Hilliard, as administra- 
tor, or to the hands of any other person, by his order, or to his 
use. And that he also take an account of the trust estate of the said 
Stephen Sparkes, in the hands of the defendants, Shemuel Kearney 
and Richard W. Kearney, as trustees, as well of the realty as the 
personalty—computing what is due on the said trust, for principal 
and interest, and to whom; and computing what portion thereof is 
properly due to the next of kin and heirs-at-law of the said intestate. 
And it is ordered that the said intestate’s personal property be applied 
in the payment of his debts, and funeral expenses, in due course of 
administration,” ete. 

In obedience to this order, the clerk of this Court at Morganton, 
Mr. Dodge, made a report in extenso upon the several matters referred 
to him; but only that part which embraces the matter excepted to, it is 
deemed expedient to notice. 


While the slaves were in the possession of Mrs. Sparkes, (immed- 

iately ensuing the death of her husband,) a medical bill, taxes and 

other expenses, were paid by the trustees, and charged against 

(484) the estate. The first exception to the report is for the clerk’s 
refusal to allow this charge. 


While the property was in the possession of the trustees, after the 
death of Stephen Sparkes, three of the slaves, Hardy, Henderson and 
Stephen, were, by the trustees, put to trades, and kept working at the 
same for two years. Mr. Dodge thought it was wrong to put these 
slaves to such service, and that they ought to pay hires for them dur- 
ing such apprenticeship; accordingly, they were so charged in his re- 
port, and this forms the ground of the second exception. The argu- 
ment in support of this exception was, that the estate received the in- 
creased value of the slaves in the amount produced by their sales. 


The third exception is, that the clerk has charged the trustees with 
the rent of the house in Franklinton in favor of the next of kin; where- 
as, as the defendants insist, rent is to be accounted for to the heirs, 
when they apply to redeem the land; and that the sum received for 
damages for the breach of the covenant of seizin and quiet enjoyment 
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is, likewise, allowed in favor of the next of kin, whereas it should be 
allowed in favor of the heirs-at-law. - 


The nature of the fourth exception is sufficiently explained in the 
opinion of the Court. 


The fifth exception is, that the hires of the girls, Candice and Mi- 
nerva, are charged against the administrator, although there is a suit 
pending against him for the recovery of the slaves themselves. 


The sixth exception is, that the clerk has not reported what is due 
to the heirs, and what to the next of kin. 


The seventh exception is sufficiently noticed in the opinion of the 
Court. 


The cause was heard upon a motion for further directions and upon 
exceptions to the report of the clerk. 


Guion for the plaintrff. 
Winston, Sr., and Avery for defendants. 


Barris, J. By an interlocutory decree made in this cause 
at August Term, 1854, it was referred to the clerk to make cer- (485) 
tain enquiries, and state certain accounts; which duty he has 
performed; and it comes on now upon a motion for further directions 
upon his report and exceptions filed thereto by the defendants Hilliard 
and Shemuel Kearney. —_ | 


1. The first exception is, that the clerk has refused to allow, as 
credits to Kearney the trustee, the payments made by him for medical 
services rendered to the slaves, while they were in the possession of 
Mrs. Sparkes, and for the payment of the taxes and other expenses of 
the said slaves during that time. This exception is overruled. He is 
not charged for the hires or profits of the slaves during that period; 
and if he permitted the widow of his grantor in trust to keep them, he 
ought to have made her pay their expenses while she was using them 
for her own benefit. | 


9. The second exception, that the clerk has charged Kearney with 
the hires of three of the slaves, to wit, Hardy, Henderson and Stephen, 
while they were learning their trade, and also with their full value, 
upon the sale of them made afterwards, is also overruled. As trustee 
to sell the property for the payment of debts, it was no part of his 
duty to have the slaves instructed in trades. There is no testimony to 
show that either of the said slaves, except Hardy, was increased in 
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value by these means; and if the value of Hardy were increased, the 
benefit must accrue to the cestui que trusts, and not to the trustee. 


3. The third exception is sustained. The personal property was the 
primary fund for the payment of the debts, unless the trustee, in the 
exercise of the discretion entrusted to him, thought proper to sell the 
lands for the payment of the debts mentioned in the deed in trust. Not 
having done so, the land, and the rent as an incident to it, belong to 
the heirs-at-law, mstead of the next of kin, and in this case they are 
not the same persons. For a similar reason, the damages recovered 
for a breach of the covenant of warranty which occurred after the 

death of the grantor in trust, must belong to the heirs. If there 
(486) had been no trust, the land of the ancestor would have de- 

-scended to his heirs, and, of course, they would have sued on 
the warranty, and taken the damages. So, the recovery by the trustee 
must be for their use after the purposes of the trust have been other- 
wise satisfied. 


6. The sixth exception will be considered here, as it depends on 
the third which we have just decided; and that decision makes it nec- 
essary that it should be sustained. As the next of kin, and the heirs-at- 
law of Stephen Sparkes, are not the same persons, there must, of 
course, be a report to show what is due to the one class of persons, and 
what to the other. 


4. The fourth exception is overruled; because the testimony does 
not show that the defendants are entitled to anything for the sup- 
port and the burial expenses of the slave Isaac. One of the witnesses, 
Mr. Person, states that while Isaac lived with Mrs. Sparkes, he was 
worth $25 or $380 per annum; but he knows nothing of him afterwards. 
Mr. Perry says that he was not worth anything; but no witness states 
that he was an expense. 


5. The fifth exception is sustained; and for the reason which is as- 
signed in it. The girl slaves, Candice and Minerva, have been claim- 
ed by another person, and a suit has been instituted, and is now pend- 
ing for them. If recovered, their hires may possibly be claimed and re- 
covered also by the same person. It was wrong, therefore, to charge the 
hires at present against the administrator, in favor of the next of kin. 


7. The seventh exception is overruled. It is not founded on the 
ground that the clerk fixed the charge for keeping the slaves Piety and 
her children, and Betty and her children, at the sums which he re- 
ports, without evidence. It is that he fixed it too low. There is no testi- 
mony before us to show that it ought to be higher, and we cannot cor- 
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rect the clerk’s estimate, without some means of ascertaining what the 
true charge ought to be. 


| It must be referred to the clerk to correct his report in the 
particulars mentioned, and the cause is retained for further di- (487) 
rections. | 


Per curiam. 
Decree accordingly. 


DANIEL F. RAMSOUR v. EMANUEL SHULER. 


Where a vendee, receiving a defective title from his vendor, afterwards com- 
pletes it, all that he can claim off of his vendor in a Court of Equity is the 
amount expended in completing his title. : 


Cause removed from the Court of Equity of Cherokee County. 
This cause was before the Court at August Term, 1852, on a demurrer 
to the bill, (Reported 43 N.C. 304, as Ransom v. Shuler.) 7 

The plaintiff purchased of the defendant two tracts of land, situate 
in the County of Cherokee; one tract, known as No, 155, and the other, 
as 153; the first, described by metes and bounds, and expressed to be 
for ninety-four acres; the other, described in like manner, as contain- 
ing one hundred and seventy-one acres; and took from the defendant 
a conveyance of his interest in the said two tracts, which was that of 
a purchaser at the commissioner’s sale in 1838; and also took from 
him an authority to the Secretary of State, to issue the grant when- 
ever he, the plaintiff, should discharge the bonds which defendant had 
given the State for these lands. After this trade, the defendant remov- 
ed to Georgia, where he still resides. 

The plaintiff alleges, in his bill, that the defendant had been in 
possession of the premises for many years before he sold to the plain- 
tiff, and that he had made valuable improvements—such as a good 
dwelling-house, out-houses, grist-mill and orchard, and had improved 
much of the land by clearing; that when the plaintiff was viewing the 
lands with the intention of purchasing, the defendant pointed out these 
improvements and clearings as situated on the 171 acre tract; 
but to his astonishment, afterwards, on surveying the lands, he (488) 
found that no part of these improvements was on the tract des- 
ignated in the deed, but that they were on unappropriated lands be- 
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longing to the State; that the price he was to give for the said tracts 
of land was $600; that he paid down $300, and gave his bond for $300, 
of which he has paid all but $182; that the said improvements were 
worth some two or three hundred dollars; that the defendant well 
knew the fact that the boundaries of the two tracts did not include the 
improvements, but fraudulently misrepresented the matter as above 
stated; that suit was brought on the bond given by plaintiff to the 
defendant, and a judgment taken for the remainder of the purchase- 
money, and that execution was about to be taken out upon it. 

The prayer of the bill is for an injunction, and for general relief. 

The answer of the defendant admits the contract and conveyance as 
set forth, and that he described and pointed out the improvements, etc., 
as being on the lands designated; he says, also, that “it may be that 
the lines of his tract do not include all his improved lands, or all which 
he supposed he was selling, or that the plaintiff thought he was pur- 
chasing;” but he avers that, by his purchase, the plaintiff acquired 
rights under the laws, in virtue of these improvements and occupancy, 
which enabled him, for a trifling sum, not exceeding twenty dollars, to 
perfect a grant for the land, including the improvements; and he avers 
further that the plaintiff has already done this. He says that he was 
entirely ignorant of the fact that the improvements were outside of his 
lines. 

There was replication to the answer. Subsequently, it was referred 
to the clerk and master of the Court of Equity of Cherokee, to enquire 
and report “how much land, if any, represented by the defendant to 
be included within the boundaries of his title, is not so included; and 
its relative value; and what rights, if any, plaintiff acquired by his 
said purchase; and if he has secured any legal or other claim thereto, 

| upon what rights he did so.” Upon this reference, Mr. Azley, 
(489) the commissioner, reports, among other matters: 


That the dwelling-houses, out-houses, orchard, garden, and 
twenty-five acres of cleared land are not included in the boundaries 
designated in the deed from the defendant to plaintiff, but were on va- 
cant land, and that this part had been represented by defendant to be 
included in his boundaries; that, by this purchase plaintiff acquired no 
right to this omitted part, except the right of possession; that the plain- 
tiff availed himself of this pre-emption right, and entered one hundred 
acres, including the buildings, which cost him $22.41; that the value of 
these improvements was $250. He further reports that the cleared 
land, outside of the lines designated, had been entered by one B. 
Allison, which was procured from him by plaintiff, and that he sub- 
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sequently obtained a grant for this part also, which cost him $22.41 
more; in all $44.82; and that the value of this improvement was $50. 

The cause was set down for hearing on the bill, answer, exhibits and 
former orders; also, upon the report of the commissioner, and upon a 
motion to dissolve the injunction heretofore issued, and sent to this 
Court by consent. 


Gaither for plaintiff. 
Baxter for defendant. 


Nasu, C.J. The plaintiff purchased from the defendant two tracts 
of land in Cherokee County, situated in the fifth district; one known 
as number 153, the other as number 155; one containing 94 acres, the 
other 171, for the price of $600, of which he paid $300, and gave his 
bond for the balance, payable one day after date. The defendant had 
been In possession many years previous to the year 1838, and had made 
valuable improvements on them, consisting of houses and an orchard, 
and cleared much of the land; all of which were shown to the plaintiff 
by the defendant, as being on the land owned by the defendant. The 
plaintiff took possession, and having the 171 acre tract surveyed, which 
was No. 153, found that the most valuable improvements, such 
as the dwelling-house, barn and cleared ground, were on vacant (490) 
land, all of which were shown to him by the defendant as being 
on No. 158, and he purchased under that belief. The purchase-money 
has been paid up, except $180, for which the defendant has brought 
an action against the plaintiff; the defendant being a citizen of 
Georgia, and owning no property in this State, the plaintiff has no 
remedy at law, and he prays an injunction to restrain the defendant 
from enforcing his judgment for the sum unpaid. The defendant al- 
leges that, at the time of the sale of the plaintiff, he fully believed that 
all the improvements mentioned, were on lot No. 153, and that the 
plaintiff, at a small expense, might get the title to No. 155. The case 
was referred to commissioner Axley, to enquire and report how much 
land, if any, represented by defendant in negotiating his contract of 
sale to the plaintiff, to be included within the boundaries of his title, 
that is not so included, and its relative value; and what rights, if any, 
plaintiff acquired by his purchase; and if he has secured any legal, or 
other claim thereto, upon what rght he did so, and at what cost. The 
commissioner reported that, under his purchase, he acquired no right 
to the land and improvements outside lot 153, but the possession. But 
under the provisions of the act of 1851, concerning the purchase of 
Cherokee lands, he acquired a pre-emption right to one hundred acres 
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of land, by being in the possession; and having the right of possession 
by virtue of his contract aforesaid, the plaintiff availed himself of his 
pre-emption right, entered one hundred acres, including the buildings, 
etc., which cost him $22.41. The commissioner further reported, that 
the cleared land, not included in the lot 153, was entered by one Alli- 
son, under the act of 1850, and by him assigned to the plaintiff, who 
has perfected his title by grant, at a cost of $22.41. This report has not 
been objected to by either party. The plaintiff, then, has a complete 
title to all the land embraced in his contract with the defendant. He 
now has all he contracted for. Availing himself of the improvements 
| made by the defendant, he has completed his title by paying 
(491) the necessary expenses. A Court of Equity will not compel a 

purchaser to take a title substantially defective; but it is the 
privilege of the vendor to complete it. But if the purchaser does it, he 
gets all he bargained for, and can ask from the vendor nothing more 
that the expenses incurred in completing it. Nance v. Elliot, 38 N.C. 
408, and Westall v. Austin, 40 N.C. 1. 

The necessary expenses incurred by the plaintiff in completing his 
title to the land on which the improvements were made, amount to 
$44.82. For this amount he is entitled to a credit on the judgment ob- 
tained by the defendant. | 

The injunction is dissolved as to all but the sum of $44.82. The de- 
fendant must pay the costs. ie a | 


Per curiam. 
Decree accordingly. 


Cited: Van Gilder v. Bullen, 159 N.C. 296. 


HUGH §. McKNIGHT v. PATRICK J. WILSON. 


Where a trustee is appointed for the purpose of protecting the trust property 
from the debts and extravagant expenditure of the cestui que trust, who is to have 
the use of it for his life, with a limitation over, and such trustee encourages ex- 
travagance and waste by lending the cestui que trust money, becoming his surety, 
‘and otherwise becoming his creditor, the Court will not lend him its aid to subject 
the trust property to the payment of such debts; especially where the trustee has 
already authority to sell for reasonable and proper expenditures. 


Cause removed from the Court of Equity of Mecklenburg County. 
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_ The bill of the plaintiff alleges, that one Samuel Wilson died in the 
year 1843, having made and published his last will and testament, 
which was duly proved; that amongst other provisions in the said 
will, are the following: 


“6. I give and bequeath unto Sidney X. Johnston and his heirs, 
the following property (mentioning particularly, lands, slaves, and 
other valuable property,) in trust for the use of my son Patrick 
J. Wilson, during his life, and at his death, to the use and bene- (492) 
fit of the lawful issue of the said P. J. Wilson: and should he 
die without lawful issue, then, and in that case, I will and bequeath 
said property to my surviving children and their issue, share and share 
alike. It is my will that all the property devised and bequeathed to 
the said Sidney X. Johnston be held by him for the trusts aforesaid; 
that in no event it be subject to the payment of my son’s debts. The 
said Sidney X. Johnston is hereby authorized to permit the said P. J. 
Wilson to have the use of the said property and effects, in such way 
as he shall judge most expedient to effect my intentions towards him; 
and the said Sidney X. Johnston is also allowed to sell all, or any part, 
of the said property that he thinks proper, and hold the proceeds of 
the said sale upon the same trusts;” that Sidney X. Johnston renoun- 
ced the trust mentioned in the said will, and that the plaintiff, by a 
decree of the Court of Equity, was substituted in his Bate and that 
he undertook the execution of the same. 


The bill asserts that the equitable interest of P. J. Wilson is not li- 
able for the payment of his debts. 

Tt is further alleged in the bill, that P. J. Wilson is a man of prof- 
ligate habits — intemperate and extravagant; that he has held posses- 
sion of all the property willed to S. X. Johnston for his use, since the 
death of his father; that he has squandered the proceeds, and in addi- 
tion thereto, contracted numerous debts, upon a number of which, suits 
at law have been brought, judgments obtained, and executions issued 
against him; that plaintiff, being a brother-in-law of the defendant, as 
well as his trustee, and being desirous of saving the property bequeath- 
ed and devised, and to prevent the defendant from being harrassed by 
his creditors, has deeply involved himself by going security for him, 
and has also paid out large sums of money for him, and that he is 
otherwise indebted to the plaintiff. 

The prayer of the bill is, that the Court will decree the sale of the 
property conveyed in trust by said will, for the satisfaction of 
plaintiff’s claims, and the debts where he has made himself li- (493) 
able for the defendant; and for general relief. 
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| McKNicHT v. WILSON. | 
To this bill there was a general demurrer and joinder in demurrer; 
and the cause being set down for argument, upon the bill and demur- — 
rer, was sent to this Court. 


No counsel appeared for the plaintiff in this Court. 
Boyden for defendant. 


Barris, J. The demurrer to the bill raises at once the question 
whether the plaintiff has therein stated a case which entitles him to 
the aid of this Court. The plaintiff, by allowing himself to be substitut- 
ed in the place of Sidney X. Johnston, the trustee named in the will, has 
assumed all the duties, and become liable to all the responsibilities, 
which the testator had attached to the trust created by his will. It 1s 
manifest that the testator regarded his son, the defendant, as an unfit 
depositary of the property which he intended to give for his benefit, 
and it is clear that he intended that the trustee whom he selected should 
exercise a restraining influence over the expenditures of his son. Among 
the many important powers conferred, and duties imposed, upon Courts 
of Equity, those in relation to trusts hold a prominent place. In every 
thing relating to the trustee, and his cestur que trust, these Courts are 
to see that the object of the trust shal! be fully accomplished; and it 
is their especial duty to supervise the acts of the trustee, and to prevent 
him from taking advantage, in any manner, of the person who, or 
whose property, is confided to his care or management. If the trustee 
be about to commit a breach of trust, the Courts will restrain him, and 
it follows necessarily that they will never sanction, or order, such a 
breach. In the present case, it was the duty of the plaintiff to protect 
the trust property, so far as he could, against the extravagant expendi- 
tures of the defendant, and not himself to encourage such extravagance, 
by lending him money, paying his debts, or becoming in any other way 
his creditor. For the reasonable and proper expenses of the defendant, 

the plaintiff, having the legal title of the property, with an ex- 
(494) press power to sell it, may do so without calling upon this Court; 

and for any other expenses, the Court cannot aid him in doing 
that which it is his duty not to do. In either case the bill is unnecessary 
and improper and cannot be sustained. 

What the rights of other creditors of the defendant may be, it 1s un- 
necessary for us now to say. The cases of Dick v. Pitchford, 21 N.C. 
480, and Bank v. Forney, 87 N.C. 181, will be found to contain able 
expositions of the law in relation to the subject. Being unable to dis- 


N.C] AUGUST TERM, 1856. | 407 


PATTON UV. PATTON. 


cover any equity in the case stated by the plaintiff, the demurrer must 
be sustained, and the bill dismissed with costs. 


Per curiam. 
Bill dismissed. 


JAMES W. PATTON anp JOHN E. PATTON, Ex’rs. v. THOS. T. PATTON anpb 
OTHERS. 


Where all the personal property of a father had been placed by him in the hands 
of one of his sons to manage the same and dispose of a part of it in legacies, as 
he should afterwards direct in his will, (the overplus to belong to this agent, who 
was afterwards appointed executor,) and certain property is sold by the agent to 
another son, who had been put in possession of it with an intention of its being 
his; and such property is afterwards bequeathed to the son thus possessed of it, 
without any knowledge on the part of the testator, that it had been sold; it was 
held, that this legacy was not adeemed by the previous sale to the legatee, but that 
it should be made good to him out of the testator’s estate. 


CausE removed from the Court of Equity of Buncombe County. 
This bill was filed by the plaintiffs, as executors of the late James 
Patton, praying the Court that an account might be taken, under the 
instructions of the Court, and the whole estate settled finally, so that 
they might be discharged of the trust imposed by their testator’s will. 
Among the other clauses in the will of James Patton, is one 
(item 18) which is as follows: (495) 


“Believing that it would promote the interest of all my fam- 
ily, I concluded, upon the 24th of September, 1827, to commit to my 
son James the entire management of the estate. I estimated my per- 
sonal property to be of the value of forty-five thousand dollars, and 
determined that he should pay out of it such legacies as I. might be- 
queath to his brothers and sisters; and that so much of the original 
fund, together with the accumulation made by his care and manage- 
ment, as might not be exhausted by the payment of legacies, should 
ultimately be given to him. From that period to this, he has conducted 
my business to my entire satisfaction — has paid to his brothers, John 
and Benjamin, in discharge of their legacies, and in partial payments 
to his sisters, the aggregate sum of thirty-six thousand seven hundred 
and forty-four dollars, ($36,744.) In compliance with my original in- 
tention, and to enable him to pay the several legacies herein mentioned, 
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and to perform faithfully the many important trusts which will de- 
volve upon him, I give. him all my personal estate not herein before 
specifically bequeathed, with the exception of the house-hold and 
kitchen furniture, stock, crop and farming utensils at my farm on 
Swannanoah, which I give to my son Thomas.” 


In the next clause of his will, (item 14,) the testator bequeaths, 
among other things, as follows: “Of the legacy to my daughter Anne, 
(Mrs. Anne E. Smith,) I direct that two thousand dollars shall be 
paid by my four sons, (James W., John E., Thomas T. and Benjamin,) 
in equal proportions — $500 each — out of the legacies to them given.” 

By virtue of the power and authority given to his son James W. 
Patton, on the 27th of September, 1827, he sold to Thomas T. Patton 
all the crop, stock and farming utensils at the Swannanoah farm, for 
$2 244.50, received payment for the same, and appropriated the amount 
received to his own use. When Mr. Patton made his will, he was ig- 
norant of any such transfer having been made. Thomas was in posses- 
sion of the farm and had been for several years. 

It was referred to the clerk and master in Equity of Bun- 
(496) combe County, to state an account of the effects, which had 
come into the hands of the executors, etc. 

In the report filed, it appeared that the sum of ninety-one dollars 
and fifty cents was deducted from legacies given to three of the tes- 
tator’s grand-children, J. N. and J. P. Perkins, and Mrs. Cox; the 
reason given was, that that sum had been overpaid to their mother. 
This formed the ground of the first exception. 

The clerk and master refused to charge the executors with the value 
of the crop, stock and farming utensils, in favor of Thomas T. Patton, 
upon the ground, that when the testator made his will, he did not own 
that property. This formed the ground of the second exception. 

There was no other legacy in the will to Thomas T. Patton than 
that last above mentioned; and the clerk refused to allow any charge 
in favor of Mrs. Smith against Thomas T. Patton, as, according to the 
above report, he was to receive no legacy out of which it could be paid. 
To this she excepted. 

The cause was heard upon a motion for further directions, upon the 
report of the clerk and master, and upon the exceptions above stated. 


N. W. Woodfin and Gaither for plainivffs. 
Baxter and Avery for defendants. 


Barris, J. This case comes on for further directions upon the re- 
port of the clerk and master of the Court of Equity, for the County 
of Buncombe, and the exceptions thereto. 
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The exceptions of the defendants J. P. Perkins, J. N. Perkins and 
Mrs. Cox, are sustained, for the reason that the amount overpaid to 
their mother, Mrs. Smith, cannot be deducted from what is due them. 

The exception of the defendant Mrs. Anne E. Smith, depends upon 
that of the defendant Thomas T. Patton, which we will, therefore, con- 
sider first. 

This exception depends upon the proper construction of the 
13th item of the will of the plaintiffs’ testator, referred to in the (497) 
report. This clause of the will, which, was made and published 
in 1835, is of a very uncommon and extraordinary character. It com- 
mences by reciting that the testator, believing that it would promote 
the interest of all his family, had, in 1827, committed to his son James 
W. Patton, the entire management of his estate; that he estimated the 
value of his personal property to be forty-five thousand dollars, and 
out of it he intended that his son James should pay such legacies as he 
might bequeath to his other children, leaving the residue for his said 
son. He then declared that his son had conducted the business to his 
entire satisfaction, and that he had paid to his brothers John and Ben- 
Jamin, in discharge of their legacies, and in partial payment to his 
sisters, the aggregate sum of thirty-six thousand, seven hundred and 
forty-four dollars.-The testator then proceeds thus: “In compliance 
with my original intention, and to enable him (James) to pay the 
several legacies herein mentioned, and to perform faithfully the many 
important trusts which will devolve upon him, I give to him all my 
personal estate, not herein before specifically bequeathed, with the ex- 
ception of the house-hold and kitchen furniture, stock, crops and farm- 
ing utensils, at my farm on Swannanoah, which I give to my son 
Thomas.” By reference to the fourth item of the will, it will be seen 
that the testator gave his farm on Swannanoah, together with certain 
slaves, to his executors, in trust for the wife and children of his son 
Thomas. On the marriage of Thomas, which occurred some years. be- 
fore the will was made, the testator put him in possession of that farm, 
and he continued to reside on it with his family, taking and applying 
the profits of 1t for the use of himself and his family. 

In the year 1832, it appears from the proof, that the plaintiff James 
W. Patton, sold to his brother Thomas, the crop, stock and farming 
utensils on the said farm, for the sum of $2,244.50, and received the 
price, and appropriated it to his own use. The question is, whether the 
defendant Thomas is entitled, under the circumstances, to claim 
that sum, with interest, from his brother James; and we think (498) 
that, upon the fair construction of the item in mie oi aided 
by lights reflected from some other parts of the will, he is so entitled. It 
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appears from several clauses of the will, that the testator designated 
as legacies what he had previously given to his respective children; and 
further, that he intended that his son James should advance in his 
life-time what he then bequeathed to them by his will. Such, no doubt, 
was his intention with regard to the legacy to his son Thomas. It is 
very certain that he did not intend his son James should have the bene- 
fit of it, for it is expressly excepted out of a general gift to him of all 
his personal estate. His son Thomas was in the possession of it, and it 
does not appear that he knew that his son James had sold it to him, 
and had received the price to his own use, and we are not to presume 
that such was the fact, against the inference to be drawn from the 
words of the will itself, The testator, though an old, was apparently a 
very intelligent man, and we can hardly believe that he would mock 
his son by bequeathing to him what he had already, by his agent, sold 
to him; and sold to him too, for the benefit of another son, who, he 
declared at the same time, should not have that legacy. That he in- 
tended this as a bounty to his son Thomas, is apparent from another 
consideration. This is the only direct gift to his son Thomas, yet he 
charges him with the payment of five hundred dollars to Mrs. Smith, 
one of his sisters. This would be another instance of an illusory gift, if 
Thomas is to take nothing under the will. No person can read the will, 
without being entirely satisfied that the testator never contemplated 
any such result. But it is contended for the plaintiff James W., that 
the legacy was specific, and was advanced in the testator’s life-time; 
and for this is cited 1 Roper on Leg., ch. 3, p. 237. The general doctrine 
is admitted; but we do not think it applies to this case. Here, the will 
operated as a confirmation of what the testator supposed was a gift to 
his son Thomas. The words of the will itself contradict the supposition 
of a sale of the goods with the knowledge and consent of the 

(499) testator. Our opinion, therefore, is, that the defendant Thomas 
is entitled to claim from the plaintiff James W., the price of the 

crop, stock and farming utensils in question, and with interest thereon 
from the death of the testator, and his exception is, therefore, sustained. 
The exception of the defendant Mrs. Smith, being dependant upon 
that of the defendant Thomas, is also sustained. The report of the clerk 
and master, after being reformed in the particulars excepted to, will be 
confirmed, and a decree may be drawn in accordance with this opinion. 


Per curiam. 
Decree accordingly. 
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WILLIAM CANSLER v. WILLIAM W. EATON anp JAMES F. LEACH. 


In assignments of interests resting in grant, if there be no fraud, the purchaser 
must depend, to make good a deficiency of value, wholly upon his covenants. 


Cause removed from the Court of Equity of Lincoln County. 
On the 9th of August, 1848, the defendants executed to the plain- 
tiff the following deed of assignments, viz.: 


“Know all men by these presents, that James F. Leach and Wil- 
liam W. Eaton, who are legally possessed of the patent-right of J. W. 
Howlet and F. M. Walker’s improved smut-machine, patented May 
9th, 1846, as will appear by reference to the record of the Patent 
Office, do by these presents sell unto William Cansler, of Lincoln Coun- 
ty, State of North Carolina, the full and exclusive right to twelve 
Counties, viz., Walker, Murray, Chatooga, Cass, Gilmer, Floyd, Pauld- 
ing, Cobb, DeCalb, Campbell, Carroll and Dade all in the State of 
Georgia, to sell in any way, either by County or individual rights, to 
sue and bring suits the same as Leach and Eaton, in case of 
patent being intruded on; as witness our hands and seals, this (500) 
9th day of August, 1848;” and took eight bonds, of one hun- 
dred dollars each, from the plaintiff, payable six months after date, as 
a consideration for the said deed. 


The plaintiff alleges in his bill, that shortly after the execution of the 
deed and bonds, he was making preparation to construct and vend ma- 
chines according to the specifications of the patent above contracted 
for, in the twelve Counties above named; but that he found out, and 
he alleges the fact to be, that the same machine had been duly patent- 
ed on the 12th day of November, 1835, by one Edmund J. Fitzpatrick, 
and that the right to sell the same in the State of Georgia, was vested 
in L. D. Childs by.deed of assignment, bearing date 11th day of Feb- 
ruary, 1842, who threatened to sue the plaintiff if he presumed to use 
and exercise the right pretended to be assigned in the deed above set 
out; and that at the time of making this contract, the defendants well 
knew that the said machine had been previously patented by the said 
Fitzpatrick, and the right to make and vend machines was in the 
said Childs; and, that taking advantage of the youth and inexperience 
of the plaintiff, the defendants did, by imposition and false represen- 
tations, induce him to make this contract. 

The prayer. of the bill is for an injunction to stay the collection of 
said bonds, and for general relief. 

The answer denies all fraud and combination, and insists that the 
patent-right conveyed is for an original invention, and not an encroach- 
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ment on any precedent right; but if it be otherwise they were totally 
ignorant of such preceding patent when they sold to the plaintiff, and 
were guilty of no fraud. | 

There was no proof taken on either side; and the cause being set 
down for. hearing on. the bill and answer, was sent to this Court by 
consent. 


Avery and Lander for plaintiff. 
Pe a jor defendants. | 


: Nasu, Ci The record in this case is carelessly drawn up. 
(501). There is nothing upon it to show that the defendants even an- 
swered the bill. An order of publication was made as to the de- 
fendant living out of the State; but there is nothing to show that the 
bill was taken pro confesso against him. The answers of the two de- 
fendants living in the State are on file; but how they came there we 
are not informed. In the present condition of the record, we certainly 
should not decide the case, if we were not at liberty to presume that all 
the orders necessary to its final decision, had been made in the Court 
below; and if we were not satisfied that, from a decision in this Court, 
the plaintiff cannot sustain his bill. 

In the case of Hiatt v. Twomey, 21 N.C, 315, the bill charged that 
the defendants had sold and conveyed to the plaintiffs, the exclusive 
right of constructing, vending and using, in the Counties of Stokes and 
Orange, in this State, a patent-right, for a new and useful method of 
letting in water upon water-wheels. The bill charged. fraud on the part 
of the defendants, and prayed for a rescission of the contract. The 
Court say, that in contracts for the assignment of such interests, if 
there be no fraud, the purchaser must depend, when they prove of no 
value, wholly upon his covenants. Both parties are equally innocent; 
there is no necessary warranty of title; and the loss must fall wherever 
the bargain leaves it. 

In our case, the plaintiffs purchased of the defendants the patent- 
right, to use, eonetnact and sell, within a specified region of country, 
the patent-right to a smut-machine, and allege that they subsequently 
discovered that a patent for the same machine, before the date of the 
patent under which the plaintiffs claimed by assignment, had been 
granted to another person, which renders their purchase of no value, 
and that the defendants knew of its existence at the time they sold to 
the plaintiff; and the bill prays the defendants may be enjoined from 
suing on the bonds given for the purchase-money of the patent, and 
that they may be decreed to surrender them up to be cancelled. 
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The answers expressly deny, if there were any precedent pa- 
tent for the machine, the use of which they had conveyed to the (502) 
plaintiffs, that they knew of it; and they deny that such patent 
was made. They deny all fraud; and aver that, at the time of the sale, 
they did believe, and do still believe, the patent-right they conveyed 
to the plaintiffs was good; and that they had a right to sell and con- 
vey it. | | 

There is no evidence in the case; and there is no fraud, as far as we 
can perceive. If such a patent as is alleged by the plaintiffs, does 
exist, there is nothing to prove that the defendants had any knowledge 
of it. Both parties are equally innocent. This Court cannot interfere; 
but leaves the plaintiffs to their remedy at law, if they have any. 


Per curiam. 
The bill is dismissed with costs. 


JAMES W. JONES v. HIRAM CARLAND AND OTHERS. 
AND 
HIRAM CARLAND AND Wire v. JAMES W. JONES.* 


Where B, one of eleven heirs at law, represented to A, another heir, who owned 
two elevenths, that he had purchased eight parts, which, with his own, amounted 
to nine parts; and they agreed in writing to divide the land between them, so as 
to give A his two elevenths adjoining his other land, and such agreement was car- 
ried into execution by marking a dividing line, each taking possession, which was 
held for nine years without question; upon a bill for specific performance, B shall 
not be heard to say that he was not able to perform, because he did not own all 
the shares he had claimed, but a performance will be decreed. | 


Causes removed from the Court of Equity of Henderson County. 

Some time in the year 1831, Thomas Jones died intestate, leaving 
him surviving, eleven heirs at law, namely, Martha, the wife of Hi- 
ram Carland, Russel L. Jones, W. D. Jones, James Jones, Thomas 
Jones, Nancy Penland, wife of G. N. Penland, Nelly Luther, wile of 
Soloman Luther, Patty Reeves, wife of Larkin Reeves, Nelly Mc- 
Craken, Rachel Peoples, wife of George N. Peoples, and Jane 
Lance. At the time of his death, he was seized in fee of a certain (503) 
tract of land, lying on French Broad River, known as the Swan 


*These cases were argued and considered together at last term when the first 
opinion was filed. | 
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Pond tract, containing about 500 acres. The plaintiff purchased the 
shares, or interest, of Wm. D. Jones, and James Jones, in said land, 
amounting to two elevenths. Hiram Carland, the defendant, owned 
one eleventh in right of his wife, and on the 18th of March, 1839, rep- 
resented to plaintiff that he owned the shares of the other eight heirs at 
law, which, together with his own interest, would make nine elevenths. 
On that day Carland and the plaintiff agreed in writing to make par-. 
tition of the land, according to their respective interests, so as to allow 
the plaintifl to have his two elevenths in a body adjoining his, (plain- 
tiff’s) other land, and the defendant his nine elevenths laid off in the 
remainder of the land, and as an inducement to this partition, plaintiff 
agreed to let defendant have the rent of his part for one year, which he 
received. The parties employed a surveyor and had the land divided 
according to this agreement, and plaintiff was to have all the land ad- 
joining him, up to a certain line run and marked by the surveyor. Ai- 
ter this was done, the parties supposing that there was nothing more 
necessary to perfect their rights to their respective shares, thus laid 
off, directed a mutual friend, who had been selected by them as a 
depository of their written agreement; to cancel the same, which was 
done by tearing off their names. 

Both parties entered upon their allotted portions, and held for the 
space of nine years, during which time for six years there was no 
challenge or disturbance of each others rights; afterwards, however, 
about three years ago, the defendant filed a petition in the Court of 
Equity for the sale of the whole tract for partition, which is still pend- 
ing, and is the other case named above. Before this was done each was 
entirely ignorant of any deficiency in their respective titles, or that 
any deed or other conveyance was necessary to complete them. The 
plaintiff alleges, that after finding out the necessity of doing so, before 

filing this bill, he offered to make a proper conveyance in fee of 

(504) his interest in the nine elevenths which the defendant had got, 
| and called on him to convey the nine elevenths of the part as- 
signed to plaintiff, which he refused to do. 

The plaintiff says in his bill, that a sale of the property will be ex- 
tremely prejudicial to him, as he has put expensive improvements on 
the part allotted to him, under the belief that his title was good. The 
rest of the heirs-at-law of Thomas Jones are made parties defendant. 

The prayer of the first bill is for a specific performance of the con- 
tract of partition by decreeing that each party shall execute title ac- 
cording to the written agreement, and according to their occupation in 
pursuance. thereof. 

The answer of the defendant admits the contract and possession ac- 
cording to it, but says, in reply, that he is not able to make title to two 
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elevenths; that one of these belongs to the heirs of Mrs. Lance, who 
died before he was able to procure title from her, although her husband 
had given bond to make him a title to her part; and another eleventh 
belongs to his wife. | | 

The prayer of the bill in the second case is for a sale of the land for 
partition. 


Baxter for plaintrff. 
N. W. Woodfin for defendants. 


Pearson, J. These two cases were heard at the same time, as they 
relate to the same tract of land. We are satisfied from the evidence, 
that Jones and Carland executed a written agreement to make partition 
of the land; Jones to have two parts out of eleven, and Carland nine 
parts; that a dividing line was accordingly run, and that the parties 
have held possession of their respective parts, in severalty, ever since. 

At the time of the partition, the parties did not execute deeds, and 
Jones now calls on Carland for a specific performance of the agreement 
to make partition, and the execution of the necessary title-deeds. To 
this, Carland replies, that he is not able to perform his part of the 
contract; for that he owns only seven parts, out of eleven, of the 
land; that his wife owns one part, and the other part belongs to (505) 
the heirs-at-law of Mrs. Lance, who died before he was able to | 
procure the title, although her husband had given bond to make title. 
The excuse offered by Carland for not performing his part of the con- 
tract, comes with a very ill grace, after the parties have acted upon the 
contract, and been in possession under it, for so many years, and made 
expensive improvements. In Love v. Camp, 41 N.C. 209, it was held by 
the Court, that if one entered into a contract to convey land, fraudu- 
lently representing himself to be the owner, and received the purchase- 
money, he could only relieve himself from a decree for a specific per- 
formance, by an averment and proof that he had made all reasonable 
exertions to procure the title, and was unable to do so. 

Whether the principle of that case is applicable to the present one, 
we will not now decide; because it is suggested that, by a decree for a 
partition in the case of Carland v. Jones, the commissioners may, in 
their discretion, and with due regard to the rights of all the parties 
concerned, allot to Jones, the two parts of which he is now in posses- 
sion, or allot them to Carland, so as to enable him to comply with his 
contract, and put an end to the controversy with Jones. The report of 
the clerk and master, as to whether the interest of the parties requires 
a sale of the land for partition, is not at all satisfactory, and we feel 
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at liberty, therefore, to act upon the suggestion, and to order a partition 
of the land, to be made by commissioners,’ so as to give Jones two 
parts, Carland, in his own right, seven parts, Carland and wife, one 
part, and the heirs of Lance the other part. 

The case of Carland and Jones will be retained for further directions. 

The commissioners will be directed to accompany their report, with 
a full statement of facts, so as to enable the Court to decide, whether 
any prejudice will be sustained by the heirs of Lance, by the order for 
actual partition. | 


Per curiam. 


_ Decree accordingly. 


Cited: Pope v. Whitehead, 68 N.C. 199; Layton v. Byrd, 198 N.C. 
468, Jenkins v. Strickland, 214 N.C. 444. 


HIRAM CARLAND AND WIFE AND OTHERS vy. JAS. W. JONES. 


Where in a partition an excessive portion is allotted to one, which is reduced 
on a re-allotment, he cannot be allowed for improvements made on the excess, as 
it was his own folly to make them before obtaining a final decree and his deed. 


THs cause was heard at last term with that of Jones v. Car- 
(506) land, (concerning the same matter); and this was retained for 
~ further directions. | | 

Instead of a sale, the Court at last term decreed a partition by metes 
and bounds, with a suggestion that the part as contended for by Jones 
the plaintiff in the other suit might be assigned by the commissioners 
to him, which would put an end to the controversy as to the mode of 
division. Commissioners were appointed who did lay off the part con- 
tended for by Jones in the locality agreed on in their bond, yet, as the 
surveyor had made a mistake and allowed him several acres more than 
his proportionate share, the commissioners, by a line running parallel 
with the one formerly run, limited him to his proper number of ACLES; 
for this, Jones filed an interlocutory petition, stating that this curtail- 
ment of his lot, deprived him of valuable improvements, which he had 
made by cutting a ditch and making a fence on the part taken from 
him, and prayed the Court to have it made good to him by a decree 
against Carland. They also laid off to the children and heirs of Mrs. 
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Lance their portion by a line parallel to that of the plaintiffs, and the 
remainder was allotted by them to Carland. There were exceptions 
to the report of the commissioners, but they need not be particularly 
noticed, as no point of law arises out of them. 

The cause was heard on a motion for further directions, and upon 
exceptions to the report of the commissioners. 7 


N. W. Woodfin for plaintiffs. 
Baxter for defendant. 


Prarson, J. We see no ground upon which the exceptions can be 
sustained; they are, therefore overruled. 

The petition of Jones in regard to his improvements, etc., has 
been considered by us; but we can see no ground upon which to (507) 
base an equity in his favor. It was his folly or misfortune to cut 
the ditch, and make the fence, before he had received title to the land. 

The report is in all things confirmed, and the commissioners are al- 
lowed $2.00 per day while doing the business, to be taxed by the clerk, 
etc. 


Per curiam. 
Decree accordingly. 


JOSEPH McDOWELL CARSON, Apmp., de bonis non v. THOMAS. 8. DUFFY, 
ADM’R. 


Where a husband devised and bequeathed his property, real and personal, to his 
wife, with certain powers and trusts to be performed by her for the use of their 
children, and she, being executrix, assented to the legacy, an administrator de 
bonis non of the husband, has no claim to have the estate. 


The children in the above case should have been made parties, and the adminis- 
trator de bonis non of their father, could not represent their interest. 


CausE removed from the Court of Equity of Rutherford County. 

Otis P. Mills, the late husband of the defendant’s intestate, be- 
queathed to his wife, Rachel, personal property to sell, or use the same 
in any way she might choose, for her own use, and for the use, benefit 
and education, of their children; and upon the marriage or coming of 
age of any of her children, the whole remainder of the estate to be 
divided equally between her and the four children, the part of each to 
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be ascertained and paid over as such child should marry or come of 
age. He also, by his will, gave her his real estate for her own use, and 
for the use and education of their children, with the power of selling 
any of the property for the previously declared uses and trusts; and 
with the power of purchasing a farm to be held upon the same trusts; 

and the said Rachel was appointed sole executrix of the will. 
(508) Mrs. Mills took the estate into her possession, and used and en- 

joyed the same from the death of her husband in 1844, till her 
death m 1856 (twelve years.) On her death the plaintiff was appointed 
administrator de bonis non, with the will annexed of Mr. Mills, and the 
defendant administrator of Mrs. Mills. The bill is filed by the plaintiff 
to recover of the defendant the property which Mrs. Mills had of her 
husband’s estate, that the same may be held by him for the use and 
benefit of the children, according to the provisions of the will. Duffy, 
the administrator of Mrs. Mills, is the only party defendant. 

The defendant answers that Mrs. Mills assented, and had the prop- 
erty for many years, as legatee; that she took up the debts of her hus- 
band and educated their children, and consequently became much in- 
debted; and that such was her condition when she died; that much of 
this indebtedness has arisen from an effort to promote the interests of 
their children; and he insists that, for the purpose of paying her own 
debts out of her part, and for the purpose of indemnifying her for ad- 
vances made to her husband’s estate, it ought to be left in his hands, 
and that he is advised it is in law vested in him, as the wife’s repre- 
sentative, so that the administrator de donis non, of the husband, has 
no interest in the same. 

The case was set down for hearing upon the bill, answer and exhibit, 
and sent to this Court by consent. 


No counsel appeared for the plaintsff. 
Gatther for defendant. 


Pearson, J. The pleadings are loosely drawn, owing, we presume, 
in some measure, to the fact that it is a friendly suit; the main object 
being to obtain the opinion of the Court in regard to the conflicting 
rights of the creditors of Mrs. Mills and of the children who claim un- 
der the will of their father. The creditors of Mrs. Mills are properly 
represented by the defendant, Duffy, who is her administrator; but in 
any view which can be taken of the case, the four children of the tes- 

tator are necessary parties; they have a direct interest in the 
(509) construction of the will, and the other questions presented, and 

should be parties, so as to enable them to take the benefit of, or 
be bound by our decree. 
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The bill does not charge expressly that Mrs. Mills assented to the 
legacy given to herself and the children; but, from the facts stated, an 
assent will necessarily be implied; consequently, the legal title was not 
vested in her, as the executrix of her husband, at the time of her 
death, but had passed to her and the children, subject to certain powers 
and trusts created by the will, for the benefit of herself and the chil- 
dren; so that, when the plaintiff was appointed “administrator with the 
will annexed, de bonis non administratis,” there was nothing which had 
not been administered; and of course he did not acquire any title or 
interest of any sort in the slaves which are the subject of controversy. 

In this view of the case the bill must be dismissed; because the 
plaintiff is a mere volunteer, having no concern in the questions which 
he sees proper to present to the Court. 

But suppose Mrs. Mills had not assented to the legacy to herseli 
and the children; then the legal title would be in the plaintiff, as ad- 
ministrator de bonis non; and if the defendant or any body else, inter- 
ferred with his rights, and prevented his taking possession of the prop- 
erty, he has his remedy at law, and there is no equitable ingredient in- 
volved in the question. Nor has he, as administrator de bonis non, any 
sort of interest as to the manner in which things may be done between 
the creditors of Mrs. Mills and the children. According to his own 
showing, he has not the possession of the property, and cannot, there- 
fore, maintain a bill of interpleader, or a bill in the nature of a bill of 
interpleader; and supposing he could do so, the children of the testator 
are the parties principally concerned, and should be parties to any pro- 
ceeding in which an opinion of this Court is declared, affecting their 
rights. | ! 


Per curiam. 
Bill dismissed. 


CATHARINE SENTILL anv orHers v. DAVID ROBESON AND OTHERS. 


Where two of the heirs-at-law take a conveyance for land, which a person was 
bound to convey to their deceased ancestor, who died intestate, such two heirs will 
be declared trustees for the other heirs. 


A husband is not entitled to an estate by the curtesy in a mere equitable right 
in the wife, which does not amount to an estate. 


Causr ‘removed from the Court of Equity of Henderson 
County. (510) 
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The facts of this case are sufficiently stated in the opinion of the 
Court. 


N. W. Woodfin for plaintiffs. 
Baxter for defendants. 


Pearson, J. James Robeson died in 1797, leaving five children, 
all of tender years, who are his heirs-at-law, viz., John, David, Cath- 
arine, Sarah, and Leah. At the time of his death, he held a bond for 
the title of the land mentioned in the pleadings, and the purchase- 
money was all paid, except the sum of sixty dollars. The widow and 
children continued to live on the land. Robeson left a will disposing of 
his personal estate, but made no disposition of his land. Jesse Robeson, 
the executor, paid out of the personal estate the balance of the pur- 
chase-money, and took the title to himself in fee, with a stipulation ex- 
pressed in the deed, that he would convey the land to David and John, 
the two sons of James Robeson, when they paid him the amount paid 
by him for the land. 

When Catharine and Sarah married, they left the land, and have 
never been in possession since. The widow, David, John, and Leah, con- 
tinued to live on the land. In 1839, Jesse Robeson executed a deed to 
David and John for the land, but there is no proof or allegation that 
they paid him the sixty dollars or any part thereof. Soon afterwards, 
David and John divided the land. David settled on his part. John, 

Leah, and the widow, continued to live as one family on the 
(511) part that John took in the division. About that time Richard 

Sentill, the husband of Sarah, and Catharine, who had married 
Guilford Sentill, and was then a widow, made a demand of David and 
John for their parts of the land, which was refused, on the ground that 
they had the exclusive title under the deed of Jesse Robeson. Since 
that time, David and John, and the defendant Merrill, who claims un- 
der John, have had possession; the widow and Leah being permitted 
still to live with John until he sold to Merrill and moved off. Merrill 
then turned the widow and Leah out of possession. 

This bill was filed at Spring Term, 1852, by Catharine, whose hus- 
band died in 1837, and the children and grand-children of Sarah, who 
died in 1840, against David Robeson, John Robeson, and John Merrill, 
who claims under John, and against Leah, for conformity, who had re- 
moved to Georgia. 

The bill seeks to set up the equity of the plaintiffs as the heirs of 
James Robeson. The plaintiff Catharine prays for a conveyance of one- 
fifth part, and the other plaintiffs for a conveyance of one other fifth 
part, as the heirs-at-law of Sarah Sentill. 
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The defendants David, and Merrill, claiming under John, rely upon 
the lapse of time as a bar to the plaintiffs’ equity. They also insist that 
Richard Sentill, the husband of Sarah, is a necessary party, being en- 
titled to her part as a tenant by the mune 

It is clear from the pleadings and proofs, that the plaintiffs once had 
an equity, and the only question is, whether they had lost it by the 
presumption of abandonment, or satisfaction under the statute, at the 
time the bill was filed. 

With reference to this question, an enquiry was directed at last term 
as to the ages and dates of the marriages, etc., of the several plaintiffs 
in the year 1839. The plaintiff Catharine was, at that time, discovert; 
she and Richard Sentill then made a demand, which was refused, and 
David and John were allowed to hold adverse possession, up to the 
filing of the bill—some thirteen years; so, her equity is presumed to 
have been satisfied or abandoned. As to her the bill must be 
dismissed. (512) 

Sarah died in 1840. Her husband, to whom she had been co- 
vert for many years, surviving her. So the presumption only applies to 
such of the plaintiffs, her children and grand-children, as were of age, 
and not under disability, for ten years prior to the filing of the bill. Ac- 
cording to the master’s report, her daughter, Joicey, married under 
age, and died in 1847, leaving five infant children. They are entitled 
to a decree for their mother’s part. James R. Sentill was of age at his 
mother’s death, and is excluded. Samuel arrived at age 5th of Febru- 
ary, 1841; so, there was a lapse of more than ten years before the bill 
was filed, and he is excluded. Guilford arrived at age 11th of October, 
1842—the bill was filed March Term, 1852; so he is in time, and is 
entitled to a decree; the other children of Sarah, being all younger than 
Guilford, are, of course, in time, and are entitled to a decree. 

The objection that Richard Sentill is a necessary party, being tenant 
by the curtesy of his wife’s part, 1s not tenable. A husband is entitled 
to curtesy in a trust, or other equitable estate of his wife. This means 
an express trust — one by the consent of the parties, so as to give an 
estate in equity, as distinguished from a right in equity. This distinc- 
tion is so fully discussed in Thompson v. Thompson, 46 N.C. 482; Nel- 
son v. Hughes, 55 N.C. 33, that we will not again enter into it. In our 
case, Sarah, the wife of Richard Sentill, had no admitted trust —no 
estate, but only a right in equity to convert her brothers, David and 
John, into trustees for her. If the trust had been an express one, the 
statute would not have excluded any of her children. There is a 
ther reason — the husband never had ue Possession: 


Per curiam. 
Decree een 
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NOAH CLONINGER v. JOHN SUMMIT AnD ANOTHER. 


“Where A takes a conveyance of a tract of land, which B, the owner, had agreed 
by bond to convey to C, upon especial trust and confidence, that he will give C the 
same terms of payment that he had from B, and on such payment being made, that 
he will convey to C, and A gets possession of the title-bond which enables him to 
get the deed from B: it was held, that this agreement is not within the statute of 
frauds, and that C was entitled to relief. 


(513) Tuts case is fully stated in the opinion of the Court. 


Boyden for plaintiff. 
Avery and Hoke for defendants. 


Pearson, J. The plaintiff has proved all the material allegations 
of his bill, notwithstanding the denial in the answer. According to the 
pleadings and the proofs, the facts are, that in 1848, the plaintiff con- 
tracted with one Carpenter for the purchase of a small tract of land at 
the price of $110, to be paid in five annual instalments of $22 each, 
for which he executed to Carpenter his notes, and took from Carpenter 
a bond for title, when the purchase-money was paid; thereupon, the 
plaintiff went into possession, and has lived on the land ever since. Be- 
fore the last notes fell due, Carpenter, having determined to remove 
from the State, notified the plaintiff, who had made no payments to- 
wards the purchase-money, that he wished some arrangement made in 
‘regard to the land. The plaintiff had, at that time, made improvements 
on the land, in building, clearing, etc., of the value of $75, and one 
Sigment offered to take the land off his hands, pay Carpenter, and pay 
the plaintiff $75, in consideration of the improvements; but the plain- 
tiff, having ascertained that the defendant, John Summit, was willing 
to befriend him by taking the title from Carpenter, and holding the 
land for him in the same way that Carpenter held it, and willing to 
save “his home,” if he could, made an arrangement with the said John, 
by which he was to pay Carpenter the purchase-money, take up plain- 

tiff’s notes, take the title from Carpenter, and hold it as a se- 
(514) curity for the purchase-money, and then in trust for plaintiff, 

when the purchase-money was paid. To enable him to procure 
the title from Carpenter, the plaintiff handed to him the bond of Car- 
penter for title. Carpenter agreed to take the notes of the defendant 
John, for the same amount, in place of the plaintiff's notes, which he 
handed over to him; and upon the defendant John surrendering to him 
his title bond, he executed to him a deed for the land. Plaintiff remain- 
ed in possession of the land, and sometime afterwards, hearing that 
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the defendant John was about to execute a deed to his son Langford, 
the other defendant, for the land, he tendered to the defendant John, 
the amount which he had paid Carpenter, together with interest, to wit, 
$125, and requested him to execute a deed to him for the land; but the 
defendant refused, saying he had conveyed the land to his son. 

This mean subterfuge, showing that the original purpose of the de- 
fendant John, was not to befriend his neighbor, but to trick him out of 
“his home,” will not avail the defendants; for the defendant Langford 
is a volunteer, having paid nothing for the land, and holds it subject 
to the plaintiff’s equity. 

But the defendants rely upon the statute of frauds. Does this case 
fall within its operation? The statute requires all contracts to sell or 
convey land, or any interest therein, to be in writing; so, the question 
is, do the facts declared, show a contract on the part of the defendant 
John, to sell or convey the land in controversy, to the plaintiff, within 
the meaning of the statute? 

The plaintiff's equity does not rest upon the idea of the specific per- 
formance of a contract. The parties did not occupy the relation of ven- 
dor and vendee. The defendant did not agree to sell the land to the 
plaintiff; for at the time of this arrangement, he did not have the land, 
or any interest therein, to sell; nor was the plaintiff to pay a price for 
it. But the plaintifi’s equity rests upon the idea of enforcing the exe- 
cution of a trust; and the facts show that the relation of the parties 
was that of trustee and cestuz que trust. By force of the contract 
with Carpenter, the plaintiff, in the view of this Court, was the (515) 
owner of the land. Carpenter held the legal title in trust to se- 
cure the payment of the purchase-money, and then in trust for the 
plaintiff. Had Carpenter sold the land to a third person, with notice, 
the purchaser would have been a trustee for the plaintiff. The substance 
of the arrangement between the parties was, that the defendant should 
be substituted in place of Carpenter, as a trustee for the plaintiff; and 
to carry this purpose into effect, the plaintiff puts the bond of Carpen- 
ter in the control of the defendant, without which special confidence he 
could not have acquired the title. It is evident the statute of frauds has 
no application. 

This conclusion is supported by Hargrave v. King, 40 N.C. 430, 
where it is decided—‘Where one, by parol, agrees to procure a lease 
for himself and others, and procures the lease in his own name, he is 
a trustee for those for whom he agreed to act, and the statute has no 
application.” | 


Per curiam. 
The plaintiff is entitled to a decree. 
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INDEX 


ABANDONMENT. 

Where one is entitled to a contingent interest in two slaves, under a deed, 
and afterwards the same grantor makes another deed, conveying the 
same slaves and much other property in trust for the prior grantee 
and others, giving an indefeasible interest in the whole to each one, 
and such prior grantee acts as trustee, sells all the other property 
but the two slaves, distributes the proceeds, and takes his share of 
them, it was Held that he was to be considered as having abandoned 
his claims under the former deed, and, therefore, that the two slaves 
must be sold under the second deed, and distributed as the other 
property had been. Brame v. Brame, 280. 


ABSCONDING DEBTOR. 
Vide PRIVY IN JUDGMENT. 


ADMINISTRATOR. 


A Court of Equity in this State will not interfere to prevent the adminis- 
trator of a deceased member of a firm from retaining, out of the in- 
dividual assets of his intestate, satisfaction for a debt due him from 
the firm. Hassell v. Griffin, 117. 


ADVANCEMENT. 


1. Where an intestate had put slaves into the possession of his child and 

afterwards made a deed of gift to them, the advancement must take 

effect and be estimated as of the date of the deed, and not of the com- 
mencement of the possession. Shiver v. Brock, 137. 

2. Property put into the possession of a child on his setting out in life, 
suitable to house-keeping and family purposes, is not to be considered 
as a present, but as an advancement. Ibid. 

3. Property given to grandchildren is not liable to be brought into hotch- 
pot. Ibid. | 

4, Where a share in a residuary fund is given to persons that had been 
advanced by deeds of gift, which are ratified by the will, there is no 
reason why they should account for their advancements before they 
take such share. Oden v. Wynne, 440. 

5. Grandchildren taking in their own right, are not liable for advance- 
ments. Skinner v. Wynne, 41. 


Vide Statute of Limitations, 5. 


AGREEMENT. 


There is no remedy in Equity against the heirs-at-law of one who has 
violated his parol agreement, to devise to the complainant, the land 
descended. Morgan v. Tillett, 39. 


ASSENT TO A LEGACY. 


1. A legacy is given upon condition that a certain sum of money due the 
legatee is not collected by him after the testator’s death; the money 


425 


426 ANALYTICAL INDEX. [59 


ASSENT TO A LEGACY—Continued. 


is, however, collected before the testator’s death, the executrix, not- 
withstanding this, assents to the legacy and gives it over to the 
legatee; she cannot sustain a bill to have the property restored to 
her, upon the ground that when she assented to the legacy she was 
ignorant that she was herself entitled to a life-estate in that proper- 
ty—no fraud or unfair means to obtain her assent being alleged. 
Foulkes v. Foulkes, 260. 

2. Where there are outstanding trusts to be performed by an executor, in 
respect of property bequeathed to one for life, and then over, it is 
the executor’s duty to give a special and not a general assent, and 
he may require a bond from the life-tenant for the forthcoming of 
the property when the life estate falls in. Lowe v. Carter, 377. 

Vide Executor, 2, 3. 


ASSIGNMENT OF A CHOSE IN ACTION. 


1. The transfer of an equitable chose in action, to be entitled to the 
protection of a Court of Equity must be founded on a valuable con- 
sideration. Cannady v. Shepard, 224. 

2. The compromise of a controversy, wherein the legal owner of a chose 
in action supposed he was bound to the performance of an erroneous 
and oppressive contract, when in truth he was not, is not such a 
sufficient consideration as will entitle the transferee to a decree for a 
specific performance. Ibid. - 

8. Where the contract sought to be enforced, is hard and oppressive, this 
Court will not interfere to enforce a specific performance, but will 
leave the parties to their remedies at law. Ibid. 

4, In an assignment of interests resting in grant, if there be no fraud, 
the purchaser must depend, to make good a deficiency of value, wholly 
upon his covenants. Cansler v. Eaton, 499. 


AUCTION SALE. 
Vide Concealment of Title. 


BONDS. 7 
Vide Constitutionality of a Law. 


BREACH OF TRUST. 


Where a trustee admits the allegation in a bill that he has committed a 
breach of trust in giving a release, and the release does not meet the 
allegation that he has contrived to obtain such release, but states 
immaterial matters as his answer, the Court will decree against them 
both. Jones v. Poston, 184. 


CAVEAT EMPTOR. 


1. Where one of the legatees of an estate, being also an executor, by the 
consent of those interested, buys property at the executor’s sale, not- 
for the purpose of a division, but simply for his own gain and emolu- | 
ment, he must abide by the rule of caveat emptor; and unless he 

avers and proves a warranty, or a fraud practiced upon him, must 
bear the loss arising from unsoundness. Parker v. Leathers, 248. 
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2. The maxim caveat emptor does not apply in cases where the parties are 
placed in a confidential position between themselves; for in such 
cases, there is an implied warranty of soundness, as well as of title. 
Nixon v. Lindsay, 230. | 


CHARTER. 
Vide Constitutionality of a Law. 


CHEROKEE LANDS. 
Vide New Trial, 3. 


CHILDREN. 
Vide Construction of a Will. 


CLERK AND MASTHER. 
Vide Reference to Commissioners, 2, 3, 4. 


CODICIL. 


1. The office of a codicil, ordinarily, is to vary by adding to or taking 
from a will, but not wholly to supplant it. Bradley v. Gibbs, 18. 


2. In construing a codicil in reference to the will, the leading and con- 
trolling object is, as it is in construing the will itself, to ascertain 
the intention of the testator. Ibid. 

Vide Construction of a Will, 5. 


CONCEALMENT OF TITLE. 


Where A, having an unregistered deed for half of a tract of land, stands 
by and sees the same sold at public auction by a trustee, as the land 
of another, and permits B to buy it, and afterwards to pay the pur- 
chase money and take a deed for it from the trustee, under an impres- 
sion that he was getting a good title for the whole, which impression 
is well known to A, and he does not disclose his title at such auction 
sale, nor say anything about it at that time, nor afterwards, before 
the money is paid; such concealment is a fraud upon B, and a Court 
of Equity will compel A to convey his moiety to B, upon the repay- 
ment of what he gave for such moiety. Sanderson v. Ballance, 322. 


CONCURRENT REMEDIES. 


Where vendees of property filed a bill in Equity against the vendors, al- 
leging a fraudulent misrepresentation, and great losses arising from 
defects in the property, and praying a rescission of the contract, the 
Court will not compel the plaintiff to choose between releasing a re- 
covery at law for the fraud obtained during the pendency of the bill, 
and dismissing the bill, (the sum recovered at law not having been 
accepted by the plaintiffs,) but will permit them to proceed with 
their suit in Equity, and in case of a recovery in that Court, to take 
the benefit of whichever recovery may appear the more adequate. 
Pettijohn v. Williams, 356. 


CONFIRMATION OF A GIFT. 
Where it appears to have been the intention of a testator to confirm a 
parol gift of a female slave previously made, the issue of such slave, 
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born before such bequest, will pass, though no mention is made of 
such issue in the will. Woods v. Woods, 420. 


Vide Construction of a Will, 19. 


CONFUSION OF BOUNDARIES. 


Where the assignee of the grantor of an easement tore away the dam 
at the head of a race, and filled up the race theretofore laid out 
and used, and ploughed over it, so as to efface the limits of it, against 
the remonstrances of the grantee, Equity will grant relief by issuing a 
commission to re-mark the site of the race, and order an account for 
loss of profits. Merriman v. Russell, 470. 


CONSIDERATION. 


An agreement between A and B, that the former, the father of a girl who 
had been debauched and got with child by B, would take the child 
and its mother and support them for three years, that he would fur- 
ther discourage his daughter from Swearing the child, and would 
give up his action of damages, in consideration that B would con- 
vey him a tract of land, is not immoral or against the public policy. 
Self v. Clark, 309. 


Vide Assignment of a Chose'in Action, 1, 2, 3. 


CONSTITUTIONALITY OF A LAW. 


1. An Act of the Legislature authorizing the commissioners of an incorpo- 
rated town to subscribe to the stock of a company incorporated for 
the purpose of improving the navigation of a river contiguous to such 
town, is not forbidden by the constitution. Taylor v. The Commission- 
ers of Newberne, 141. 


2, It does not make a difference that the improvement contemplated by 
the Act is to begin several miles above the town, and to pass through 
several other counties than the one in which the town is situated. 
Ibid. 


3. Nor does the Constitution forbid the Legislature to pass a law, au- 
thorizing such commissioners to make their bonds, to meet such stock 
subscription, and to levy a tax to pay the a and interest 
thereof. Jbid. 


CONSTRUCTION OF A DEED. 


1. Where land descended from A to his daughter B, and from her to her 

uncle C, who took an estate in reversion after a life-estate in the 

_ mother of B, it was Held that a deed made by C conveying “all my 

-interest.in my brother A’s property,” did not pass this interest derived 
from his niece B. Allen v. Allen, 235. 


2. In a suit for a partition by sale by one tenant in common against the 
cotenants, where the petitioner is in possession of the land, and the 
interest sought to be sold, is a reversion, although the tenancy in 
common is denied by the defendants, inasmuch as an ejectment can- 
not be brought by the plaintiff to determine this right at law, a Court 

_ of Equity: will proceed to determine the matter, especially where the 

» question. of tenancy: depends merely upon construction. Ibid. 


N.C. | ANALYTICAL INDEX. 429 


CONSTRUCTION OF A WILL. 


1. Where a father in his will alludes to an expectancy that the children 
born to him of one marriage had of a legacy from their maternal 
grandfather, and provides that should these children get property 
from this source, it was to be divided in certain proportions between 
all his children, (including those of another marriage) and post- 
pones the division of his own property for two years, and within that 
time property does come to these children by the death of their grand- 
father, held that this is a case coming within the principles that con- 
stitute the doctrine of election. McQueen v. McQueen, 16. 


2. A bequest of slaves to C, (a married woman) and after her death, and 
the death of another, to fall to her heirs, there being nothing in the 
context to vary the meaning of the language from its legal purport, 
was held to be within the rule in Shelly’s case, and to give the ab- 
solute property to the husband of C. Kiser v. Kiser, 28. 


3. The word heirs, when applied in a will of personal property, means 
those who take by law or under the statute of distribution. Ibid. 

4, A true and certain description of a slave by name in a will, cannot be 
obviated by a further and unnecessary description which is untrue. 
Joiner v. Joiner, 68. 

5 Where a will contains a clear and unambiguous disposition of property, 
it shall not be allowed to be revoked by a doubtful expression in a 
codicil. Ibid. 

6. A bequest of “all my property of every description” to “my good friend 
and relative” J. B. O., shows an intention to appoint ‘a universal 
legatee,” and therefore, not only tangible property, but monies, stocks, 

- bonds and choses in action were held to pass by this bequest. Hurdle 
v. Outlaw, T5. 

7. A testator devised as follows: “I give to my daughter E. a farm, etc., 
and after my wife’s death I wish the land sold and the proceeds di- 
vided among my children and their heirs;’”’ it was Held, that the 
effect of this clause was to make the land personal estate from the 
time it was ordered to be sold, and that the proceeds were distrib- 
utable as personal estate. Brothers v. Cartwright, 113. 


8. The word heirs, as applied to personal estate, means those who would 
take according to the statute of distributions. Ibid. 


9. Where a testator having a brother and sister his next of kin, the 
brother having two daughters, and the sister three sons, devises in 
several preceding clauses, estates to the brother and to the sister, 
and to the children of each respectively, and gives to the brother 
and sister no other estate or interest in any part of the will, and con- 
cludes with a residuary clause as follows: “the rest and residue I wish 
to be equally divided between the childrden of my brother, J. S. C., 
and my sister N. A. A.” Held, that the words “the children of” are to 
be understood in the last sentence of the clause; that both families 
of children take per capita; and that N. A. A. takes no interest under 
that clause. Adams v. Adams, 215. 

10. Where one bequeathed personal property to his wife for life, and then 
to his daughter for her life, and then to her (the daughter’s) surviv- 
ing children, it was Held that the wife’s dissent from the will removed 
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the interposed life estate, and that the daughter took the property 
immediately. Adams v. Gillespie, 244. 


11. Where one-half of the value of a female slave and one-half of her in- 
crease were given to the wife, and the other half to a grandson, but 
the hire of all the slaves, including this, had, in a previous part of 
the will, been given to the wife for life, and then to her daughter 
for life, it was Held that the slave should be sold and that half the 
value of the slave should go to the widow, and the interest on the 
other half of the value be paid to the daughter during her life, and 
after her death, the principal be paid to the grandson. Ibid. 


12. Where a horse, saddle and bridle were bequeathed to an infant under 
five years of age, there being no such chattels on hand, the executor 
was directed not to by the articles; but it was Held that, in the dis- 
tribution of the estate, the child’s share should be augmented by the 
value of these articles thus pretermitted. Ibid. 


13. A bequest of “all my slaves” to the testator’s wife, during her life, and 
then “I give and bequeath said slaves (with the exception of those I 
acquired by intermarriage with her, those that I received in the di- 
vision of my father’s estate—old Joe and Ferryman Jim) to W. J. 
and EB.” with this clause in connection. ‘““My will and desire is, that the 
hereinbefore excepted slaves be hired out, etc., to raise a fund for 
their transportation to Liberia,’ accompanied with a strict injunction 
with the executor to raise the means for their transportation, was 
Held to mean that the intention of the testator was to liberate all 
the slaves that he got by his marriage, and their increase since his 
marriage, and all the slaves he received from his father’s estate, and 
the increase of such since he received them, and old Joe and Ferry- 
man Jim. Cromartie v. Robison, 218. 


14. Where property is given by will to a mother for life, then to her chil- 
dren and on failure of children to others, with a provision that it 
shall be valued and the value deducted from a share left to her by 
the same will in the division of a general fund, it appearing to be 
the intention of the testator to make the families of his several chil- 
dren equal, the value of the fee simple in the land, and the entire 
estate in the personal property must be charged against the mother 
in the general division. Mebane v. Womack, 298. 


15. A bequest to a deceased daughter and “to the heirs of her body,” which 
is explained in the context to mean the children of such deceased 
daughter then living, will be construed to pass to such children all 
that the mother would have taken under such bequest if she had been 
alive at the testator’s death. Woods v. Woods, 420. 


16. Where a residuary fund is raised by various bequests in a will and a 
bequest is made of several slaves to one of the residuary legatees, 
with a direction that these slaves are to be valued, and “if the 
valuation shall be more than the due proportion of my estate,” such 
legatee is to refund what is over to “my estate; it was Held, that 
such bequest was not in satisfaction of the legatee’s residuary share 
until the value of it had been added to the residuum, and that the 
deduction of the value of the legacy was then to be made. Ibid. 
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17. Where one was appointed administrator, and an entry of record made 
to that effect, and a bond given without security, his appomunent is 
valid. Jones v. Gordon, 352. 


18. A bequest of “all my other negro slaves to the American Colonization So- 
ciety,” (some being previously willed) passes as well those held 
in common with another, as those held in severalty. [bid. 


19. Where a testator, intending by his will to ratify and confirm parol 
gifts of slaves long before made to two of his sons, by a mistake de- 
scribes the slaves that had been given to the one son as those given 
to the other and vice versa, the Court will declare the testator’s in- 
tention to have been according to the dispositions by the parol gifts. 
Lowe v. Carter, 377. 

20. It is a general rule that where the name or description of a legatee 
is erroneous, and there is a reasonable doubt as to the person intend- 
ed to be named or described, the mistake will not disappoint the be- 
quest. The same rule applies to the subject of the bequest. Ibid. 


21. Where, in construing a will, in order to carry out the intention of the 
testator, it becomes necessary to disregard the technical rules 
of grammar, the Court will do so. Ibid. 


22. A bequest “that personal property belonging to my estate to be sold 
and the proceeds divided,” etc., does not embrace the bonds, notes and 
accounts of the testator. Ibid. 


23, In fixing the construction of a will, the Court have a right to look to 
the state of the testator’s family, and the condition of his property 
at the time when his will was written. Woods v. Woods, 420. 


94. A devise of “the tract of land whereupon I now live and reside con- 
taining two hundred and twenty-five acres more or less,” which was 
made up of original tract, and several others afterwards added, and 
which had been used by the testator as one plantation, will convey 
the whole tract thus added to, although the number of acres greatly 
exceeds that stated in the devise. Ibid. 


25. Where a residuary fund is bequeathed to “all my legatees equally to 
be divided,” it was Held, that persons to whom gifts of slaves were 
confirmed and one dollar in addition given, were entitled to come in 
for a share under the description of legatees. Oden v. Windley, 440. 


26. Where a residuary fund is bequeathed “to all my legatees equally to 
be divided,” it was Held, that one to whom a life-estate was given, 
remainder to his children must come in with his children for one 
share between them. Ibid. 

27. Where, from the provisions of a will, it was manifest that the testator 
intended to establish entire equality between his children, such pur- 
pose is not varied by changes, subsequently made by the testator, in 
dispositions by deed of certain parts of the property ; and those tak- 
ing under the deeds subsequently made will be put to their election. 
Flippin v. Banner, 450. 

28. Where all the personal property of a father had been placed by him in 
the hands of one of his sons to manage the same and dispose of a 
part of it in legacies, as he should afterwards direct in his will, (the 
overplus to belong to this agent, who was afterwards appointed 
executor,) and certain property is sold by the agent to another son, 
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who had been put in possession of it with an intention of it being his; 
and such property is afterwards bequeathed to the son, thus possessed 
of it, without any knowledge on the part of the testator that it had 
been sold; it was Held, that this legacy was not adeemed by the 
previous sale to the legatee, but that it should be made good to him out 
of the testator’s estate. Patton v. Patton, 494. 


Vide Codicil; Executory Devise, 4. 


CORPORATION. 
Vide Constitutionality of a Law; Remote Contingency. 


CONTRACT. 
A promise to pay a debt out of a particular fund, which never came to 
hand, is not obligatory. Bagley v. Sasser, 350. 


CONVEYANCE DECLARED A SECURITY. 


1. In order to convert an absolute conveyance into mere security for 
money loaned, it must be alleged and proven, 1st. That the agreement 
was that the property should be conveyed as a mere security. 2nd. 
That the defendant was induced to execute an absolute conveyance 
by fraud, imposition or undue influence. Cookv. Gudger, 172. 

2. A mere gratuitous offer to allow the assignor of a title-bond for land 
to pay back the purchase money and interest, if done within twelve 
months, is not a sufficient ground to authorize the Court to convert an 
absolute conveyance into a security for the money paid. Ibid. 


3. To convert a deed absolute upon its face, into a security for a debt in 
the nature of a mortgage so as to give a right to redeem, besides 
parol admissions that the deed was intended as a mere security, there 
must be facts, dehors the deed, inconsistent with the idea of an abso- 
lute conveyance and proof of fraud, oppression, ignorance or mistake, 
so as to account for the conveyance being absolute when such was 
not the intention. Brothers v. Harrill, 206. 

4, Although there be some facts, dehors the deed, that tend to show a 
trust, yet if there be other facts perfectly consistent with the idea of 
an absolute sale, and the repugnancy between the trust sought to 
be established and the terms of the written instrument is still un- 
explained, a Court of Equity will not interfere with the legal rights 
of the parties by an injunction. Ibid. 

5. To convert a purchaser who takes a deed absolute on its face into a 
trustee for another, and to convert the conveyance into a mere Se- 
curity for money loaned or advanced, it must be alleged and proved 
that the clause of redemption was omitted by reason of ignorance, 
mistake, fraud or undue advantage, and the intention must be es- 
tablished by facts, dehors the deed of conveyance, which are incon- 
sistent with an absolute conveyance. Glisson v. Hill, 256. 


COVENANT FOR QUIET ENJOYMENT. 
Vide Remedy at Law. 


CREDITOR. i 
Vide Fraud, 8; Fraudulent Conveyance, 1, 2. 
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CURTESY. 


A husband is not entitled to an estate by the curtesy, in a mere equitable 
right in the wife, which does not amount to an estate. Sentill v. 
Robeson, 510. 


DAMAGES. 
Vide Ne Exeat. 


DEED IN TRUST. 


1. A deed in trust, after registration, is viewed in a different light in the 
Courts of this State, from what it is regarded in the English Courts, 
and is with us considered in the nature of a mortgage. Stimpson v. 
Fries, 156. 


2. Where a deed of trust is made, leaving it discretionary with the trustee 
to pay such debts as he might think best and jind most convenient, it 
was Held, that the trustor had a right to control the application of 
this fund by directing what debts should be paid; but that as to any 
debt the trustee had paid, or had assumed to pay, and as to his own 
debts, he had a right to retain funds to pay them before he was bound 
to obey such new directions. Ibid. 


3. The debts which the trustee under these circumstances had promised 
by parol to pay, come within the principle above declared, and are 
not within the statute of frauds. Ibid. 


DEMAND. 
Vide Lost Note. 


DESCENTS. 


1. In the descent of real estate, under the act of 1808, the next collateral 
relations of the person last seized, who are of equal degree take per 
stirpes and not per capita. Clement v. Cauble, 82. 

2. Pearson, J. dissentiente. Under the act of 1808, land descends per 
capita among the next collateral relations who are in equal degree. 
When those more remote bring themselves up to an equality by the 
right of representation, they take per stirpes. Ibid. 


DESCRIPTION. | | 
Vide Construction of a Will, 4, 20, 24, 25. 


DEVISAVIT VEL NON. 
Vide Dissent of a Widow. 
DILIGENCE. - 
1. An executor is not an insurer of the assets of the estate; so that if he 


acts in good faith and with reasonable diligence, he is not responsible 
for their loss. Deberry v. Ivey, 370. 


2. Where assets had been collected by an attorney in a distant State, and 
lost by insolvency, the said attorney being, in public estimation, al- 
together trustworthy at the time of such employment, the executor 
was Held not liable for the loss. Ibid. 
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DISCOVERY. 


A Court of Equity will not entertain a bill for a discovery which seeks to 
set aside a prior deed of trust on account of usury. Masters v. Pren- 
tiss, 62. 


DISSENT OF A WIDOW. 


During the pendency of an issue of devisavit vel non, and before the will 
is admitted to probate, the widow enters her dissent; it was Held, 
that her dissent is effectual, and that her personal representative is 
entitled to a distributive share. Oden v. Windley, 440. 


Vide Construction of a Will, 10. 


DIVORCE. 

1. Under the fifth section of the Act of Assembly concerning ‘Divorce 
and Alimony,” (Rev. Stat. ch. 39, sec. 5) a cause cannot properly be 
sent to the Supreme Court until the material facts charged shall have 

- been found by the verdict of a jury. Miles v. Miles, 21. 

2. The three years’ residence required by the Act of Assembly, ch. 29, 
sec. 7, Rev. Stat., of the petitioner in a suit for a divorce previously 
to filing a petition or bill, must be an actual residence; and when the 
wife sues, the legal maxim that “her domicil is that of her husband,” 
will not avail in the stead of an actual residence. Schonwald v. Schon- 
wald, 367. 

38. To entitle the wife to divorce a mensa et thoro, it is not necessary that 
the indignities complained of as rendering her condition intolerable 
and her life burdensome, should be a striking, or even touching of, 
the body, but foul and injurious accusations often repeated, with a 
withdrawal of all intercourse, refusing to bed with his wife, and a 
denial that she is his wife, with threats against her life, are sufficient 
indignities to entitle her to this relief. Coble v. Coble, 392. 


DOWER. 


1. The jurisdiction of Courts of Equity over the subject of dower is well 
established. It is often the most convenient, and sometimes the only 
jurisdiction that can afford the appropriate relief. Especially is this 
the case when the widow seeks to be endowed of an equity of re- 
demption. Campbell v. Murphy, 357. 

2. There is no statute of limitation in regard to the writ of dower; and 
if her case be not affected by the statute of presumptions, the widow 
is not bound to account for a delay. Ibid. . 

8. If there be no prayer against the administrator, he is not a necessary 
party to a bill for the assignment of dower. Ibid. 

4, The right of a widow to dower is a legal right; it is prior to that of the 
heir, and his vendee is not protected by a want of notice and payment 
of a full price. Ibid. 

5. A widow is not entitled to have dower of the improved value of her 
husband’s estate, but she must take it according to the value as it was 
in his life time. Jbid. 

6. A widow is entitled to a part of the insurance money arising upon the 
destruction of buildings in which she had an equitable claim to dower. 
Ibid. 
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7. She is also entitled to a third of the rent accruing thereon between 
the death of her husband and the decree of assignment. Ibid. 


EASEMENT. 


1. The words, “so much of my land lying, etc., as will conveniently carry 
water to a saw mill, so as to be his profit and advantage,” contained 
in a deed, convey no interest in the soil, but an easement or privilege 
to have sites for a race and mill dam, and to pond back the water, 
with the right of ingress and regress to repair, etc. Merriman v. Rus- 
sell, 470. 

2, And without words of inheritance, such a right is, by construction, giv- 
en so long as the grantee and his heirs and assigns may wish to run 
the mill. /bid. 


ELECTION. 


1. Where the persons put to an election by a bequest are infants, the 
‘Court will order a reference to the master to enquire concerning the 
relative values of the two interests, and will direct the election to be 
made of that which shall appear the more advantageous for them. 
McQueen v. McQueen, 16. : | 

2. Where a legacy to an infant is charged with the payment of a sum of 
money, the Court of Equity will order a reference to the master, to 
ascertain whether it will be to the infant’s advantage to accept of 
the legacy with the burthen, and will direct according to such ascer- 
tainment. Ibid. | 

Vide Concurrent Remedies; Construction of a Will, 1. 


EMANCIPATION. 


1. The next of kin have no interest in slaves bequeathed to one to be 
emancipated, and cannot properly bring suit in regard to them in 
their own names. Only the State or the slaves themselves, are in- 
terested in the question. Hurdie v. Outlaw, 75. 


2. Aliter, where slaves are bequeathed in secret trust to be held nominal- 
ly as slaves, but really as free persons. In such a case, the bequest 
would be void, and the next of kin might claim the slaves. Ibid. 


Vide Construction of a Will, 18. 


ENDORSEMENT. 
Vide Equal Equities, 2. 


EQUITY OF REDEMPTION. 


Vide Dower. 


EQUAL EQUITIES. 


1. Where equities are equal in point of merit, and the junior equity in 
point of time gets the legal estate, a Court of Equity will not interfere 
in favor of the prior equity. Carroll v. Johnston, 120. 


2. Where one, without notice of a prior equity for a valuable consideration, 
obtains a transfer of a note as a security for debts due him, he may 
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protect himself, even after such notice, by taking an endorsement of 
the note, thus acquiring a legal title in aid of his equity, and the two 
rights thus united, will prevail in a Court of Equity. Baggarly v. 
Gaither, 80. 

3. Where equities are equal the law prevails; but if the party having the 
right at law acquires another interest inconsistent with his equity, so 
that he cannot honestly claim both, his equity is impaired, and the 
rule qui prior est in tempore, potior est in jure, prevails. Ellis v. 
Durham, 465. 


EQUALITY. 
Vide Construction of a Wiil, 14, 27. 


EVIDENCE. 
Vide Feme Covert, 5. 


ESTOPPEL. 
Vide Former Judgment, 1, 2. 


EXECUTOR. 


1. The Court will not allow a trustee to charge five per cent, for receiving 
and paying over dividends on bank stock. Turnage v. Green, 63. 


2. Where executors have been led by statements of the will under which 
they act, to believe that the fund therein set apart for the payment 
of debts is sufficient for that purpose, and thus believing, have as- 
sented to the legacies, and let all the other property pass out of their 
hands, and it turns out that the fund provided for the debts, although 
prudently managed, is insufficient to discharge the same, such execu- 
tors may call upon the legatees, in Hquity, to make good to them 
advancements made to the creditors out of their own means. Alexan- 
der v. Fox, 106. 

3. A resident of this State, by his will, bequeathed to A, the wife of B, 
certain slaves and other personal property, and appointed B and his 
wife executors. B and his wife were residents of another State, and 
though B caused the will to be proved, he did not give the bond re- 
quired by the law of this State, to entitle a non-resident to letters 
testamentary, nor obtain such letters, but took possession of the 
property bequeathed to his wife, and after using it as his own for 
nearly twenty years, died, leaving his wife surviving; Held, that 
by this possesion and use, the property did not vest in him, as hus- 
band, but belonged to his surviving wife. Hairston v. Hairston, 128. 

4. Whether he was entitled to the Bron received and used by him 
gquaere? Ibid. 

5. What is the effect of an assent to a legacy, by a non-resident executor, 
who dies without qualification—quaere? Ibid. 

6. It is a general doctrine of the common law recognized in this State, 
that no suit can be brought or maintained by any executor, or ad- 
ministrator, or against any executor or administrator, in his official 
capacity, in the Courts of any other country or State, except that 
from which he derives his authority to act, in virtue of the probate 
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and letters testamentary, or the letters of administration there 
granted to him. Brookshire v. Dubose, 276. 


7. This principle is not varied by the fact that a part of the assets of an 
estate have been recovered by an administrator appointed in another 
State, suing in his individual capacity in a Court in this State upon 
promises made him by the defendant, and by such defendant seeking 
to enjoin the judgment. Jbid. 

8. A legacy given to an executor does not deprive him of commissions, 
unless it is expressly mentioned as being in lieu of them. Oden wv. 
Windley, 440. 

9. It is no part of the duty of a trustee, seeminiad to sell for the payment 
of debts, to put slaves, conveyed in the trust deed, out as apprentices 
to trades, and he is liable to account for the value of the services of 
such slaves during such apprenticeship. Sparkes v. Kearney, 481. 

10. An administrator or trustee appointed to sell, who keeps back certain 
slaves to await the event of a suit pending against him, (involving 
their title,) is not bound to account to the next of kin for their hires 
before the decision of the suit. Ibid. 

11. Where a husband devised and bequeathed his property, real and per- 

| sonal, to his wife, with certain powers and trusts, to be performed 
by her for the use of their children, and she, being executrix, as- 
sented to the legacy, an administrator de bonis non of the husband, 
has no claim to have the estate. Carson v. Duffy, 507. 

12. The children in the above case should have been made parties, and the 
administrator de bonis non of nor father, could not represent their 
interest. Ibid. 


Vide Assent to a Legacy, 2; Diligence. 


EXECUTORY DEVISE. 


1. The expression “all my nephews and nieces” in a bequest, includes 
nephews and nieces of the half-blood as well as of the whole blood. 
Shull v. Johnson, 202. 

2. “My nephews and nieces that may be living at or after my decease” 
in a will, embraces as well those nephews and nieces who are born 
after the testator’s death, as those who were living at his death. Ibid. 


3. Great nephews and nieces will not be included in such bequests. Ibid. 


4, Where there is nothing in a will to show an intention that the legatees 
shall take by families they take per capita. Ibid. 


FEME COVERT. 


1. Where a contract in writing made in contemplation of marriage and 
signed by the intended husband and wife does not expressly exclude 
the intended husband, but gives them a joint use in the property with 
the intended wife during her life, she is not such “a free trader” as 
to make her bond obligatory on her in Equity, although the debt was 
contracted upon the faith of the property contained in the settle- 
ment. Freeman v. Moses, 22. 


2. Where a trust estate is created by a will and a general plan laid down 
for the guidance of the trustee, wherein it is declared to be the pur- 
pose of the testatrix that the trust property should be secured and set- 
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tled upon three pAuagHTERS and their children respectively; “and the 
more effectually to carry into execution the will” it gives the property to 
the trustee “to hold in trust for the sole use and benefit of the 
daughters and their heirs forever.” Held, that the trust being execu- 
tory the plain intention of the testatrix should be carried out, by giv- 
ing the separate use of the property to the wives for life, with a re- 
mainder to their children as well those born in the life time of the 
. -testatrix as those born afterwards. Saunders v. Edwards, 134. 


4, A husband’s estate after his death is not liable for the debts of his 
wife contracted by her dum sola; and although such estate may get 
the very property for which the debt was contracted, and (the wife 
being insolvent) a surety may have to pay the debt, yet such surety 
has no relief in Equity. Cureton v. Moore, 204. 

5. The admissions of a husband are not competent to affect the sole and 
separate interest of his wife. Bagley v. Sasser, 350. 

6. A parol promise by a husband to pay for land settled by third persons 
on his wife and children is void under the statute of frauds, etc. Ibid. 


FORMER JUDGMENT. 


1. A plea of a former judgment in order to amount to a bar, must be for 
the same subject matter, as well as between the same parties. Uni- 
versity v. Maulisby, 241. 


2. Therefore where a party brought a suit supposing he had the title, 
which suit was decided against him, it is no bar to another suit 
brought by him after acquiring a title. Ibid. 


FRAUD. 


1. Where the admitted facts of a case were of an extraordinary character, 
and showed that the plaintiff who was an intemperate man, with his 
faculties much impaired by that vice, was a victim of a gross im- 
position in the purchase of a stock of goods, the Court will afford 
relief, notwithstanding it does not fully appear from the proof that 
at the time of the trade he was absolutely drunk. Freeman v. Dwig- 
gins, 162. 

2. It is too late for a party to complain of a fraud in the quality of the 
thing sold and seek for a rescission of the contract after he has used 
it for two years—has tested its qualities—has assigned his interest in 
it, and the thing itseif has so deteriorated in value that it cannot 
be restored in the same plight and condition as when it was received 
by him. Pettijohn v. Williams, 356. 

3. Where a person being insolvent placed money in the hands of one of 
his children, with a view to assist such child and benefit himself and 
thereby to defraud his creditors, a judgment creditor is entitled to 
follow his debtor’s money and to have his debt satisfied out of a 
tract of land bought with it. Brown v. Godsey, 417. 


Vide Concealment of Title. 


FRAUDULENT CONVEYANCE. 


1. Where a person much in debt, paid for a tract of land and had a title- 
bond made to convey to his daughter, an infant, in order to defraud 
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his creditors, a Court of Equity will entertain a bill to subject the 
debtor’s interest to the satisfaction of a cerditor who has got a 
judgment and an execution with a return of nothing made. Gentry 
v. Harper, 177. | | 
2. Where a son receives from his father without consideration and in 
contemplation of the father’s insolvency, and with the purpose of 
fraudulently withdrawing that much from the payment of the father’s 
- debts, a note on a third person due the father and transfers the same 
in part payment for a tract of land, the creditors have a right to hold 
the son liable to the amount of the note, and the land will be held as 
security for the payment thereof. McGill v. Harmon, 179. 


GIFT. 
Vide Advancement, 2; Construction of Deed. 


‘GRAMMATICAL CONSTRUCTION. 
Vide Construction of a Will, 21. 


GRANDCHILDREN. 
Vide Advancement. 


GRATUITOUS OFFER OF REDEMPTION. 


Vide Conveyance as Security. 


GUARDIAN. 
Vide Idiot; Lunacy ; Purchase by Trustee at his own Sale. 


HEIRS. 
Vide Agreement; Construction of a Will, 2, 8; Per Capita, ete., 3. 


HUSBAND AND WIEE. 
Vide Curtesy. 


IDIOT. 


1. The Court of Equity in this State cannot send the estate of an idiot 
out of its jurisdiction. But where there is an idiot residing in another 
State, and having a guardian in such other State, and funds in the 
hands of a guardian in this State, the Court can make an annual al- 
lowance for his maintenance, to be paid to the guardian abroad. 
McNeely v. Jamison, 186. 


INFANT’S FUNDS. 


Where there is a direction in a will for certain funds to be paid into the 
clerk’s office of a County Court of another State for the benefit of 
certain infants, and there is no such County Court in that State, but 
there is a Court of probate having charge of the estates of infants, 
the executor will be directed to pay into the office of the latter. Lowe 
v. Carter, 377. 


Vide Election. 
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INCREASE OF SLAVES. 


1. As a general rule, children of a woman slave, born after the making of 

a will, do not pass under a bequest of the mother, but if it is mani- 

fest from the will itself, that such issue was intended to pass, it will 

be so declared by the Court, and such intention may be manifested 

by a codicil as well.as from something appearing in the will itself. 
Joiner v. Joiner, 68. 


2. The issue of a female slave, born after the making of a will, but before 
the death of the testator, does not pass simply by a bequest of the 
mother. Lowe v. Carter, 377. 


Vide Construction of a Will. 
INSURANCE MONEY. 
Vide Dower, 6. 


INJUNCTION. 


1. Upon a question of dissolving an injunction and sequestration to pre- 
vent the removal of property from the State, the bill of the plaintiffs 
will be considered as an affidavit sustaining the allegations on that 
side; and where, in such a case, the answer of the defendant was eva- 
sive as to the allegation of his insolvency, and silent as to the charge of 
an intention to remove the property, and puts his rights upon a question 
of law, which is doubtful, the Court will continue these orders till 
the hearing of the cause. Wilson v. Mace, 5. 


2. Upon a motion to dissolve an injunction on bill and answer, if the 
answer admits the equity of the plaintiff’s bill, but brings forward 
a new fact in avoidance, the injunction will be continued to the hear- 
ing. Ibid. ; 


3. Where, to a ‘pill for a special inqunction, the defendant, who is an ad- 
ministrator, in his answer makes a formal denial of the matters al- 
leged “according to the best of his knowledge and belief,” and also 
alleges new matter in reply to the plaintiff’s equity, the Court will 
not dissolve an injunction previously ordered. Ashe v. Johnson, 149. 

4, Where one of two defendants has agreed to do a specific thing, for the 
benefit of the plaintiff, and the other defendant is the holder of a 
covenant under which it is to be done, also is the holder of the fund 
out of which compensation is to be made, and is about to part with 

the fund without making the compensation, the plaintiff has ground 
for going into a oem of que tO restrain it from being put out of 
- his hands. Ibid. | 

5. Stocks in a recently ehavisea Rail Road Company are to be viewed 

| very differently from government stocks in England, which have a 
value in the markets of that country readily ascertainable. Ibid. 


6. Where a bill for an injunction is answered by the administrator of one 
who is alleged to have been a party to an equitable contract, and such 
administrator says that he is ignorant of the facts alleged in the 
bill, but that he has understood and believes them to be totally dif- 
ferent from those alleged, and such statement is strengthened by some 
of the allegations in the bill itself, and appears probable and con- 
sistent, the injunction will be dissolved. Clayton v. Lyle, 188. 


7. Where a memorandum of an agreement, made at the time when an 
absolute note was given, and the attendant circumstances show that 
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such note was not to be absolute in reality, but was only to be collect- 
ed on a contingency which has never happened, a Court of Equity 
will relieve against it. Ibid. 

8. An injunction to stay the execution on a recovery at law in an action 
of detinue is as much an ordinary injunction as one to stay an execu- 
tion on a judgment for money. In both instances they come within 
the rules governing ordinary injunctions, unless irreparable injury be 
alleged. Brothers v. Harrill, 209. 

9, Where irreparable injury is alleged by the plaintiff, and is made 
apparent by the allegations in his bill, the Court will not dissolve a 
special injunction, simply on the denial in the defendant’s answer. 

roy v. Norment, 218. 
10. In assignments of interests resting in grant, if there be no fraud, the 
purchaser must depend, to make good a deficiency of value, wholly 
upon his covenants. Cansler v. Eaton, 499. 


Vide Mills; Remedy at Law, 2. 


J UDGMENT—FORMER. 


Where, under a willl, a tenant in common of slaves, entitled to the share 
of another on a contingency, joins in a petition for partition, setting 
forth his title under the will, and a decree is made for partition 
generally, such decree is no estoppel to that person’s claiming an 
interest in such slaves, which accrued. afterwards by the happening 
of the contingency. Haughton v. Benbury, 337. 


JUDGMENT AT LAW. 
Vide Concurrent Remedies. 


JURISDICTION. 


1. Where it appears, from the bill itself, that the plaintiff had a complete 
defence at law to a note, which was not set up, Equity will not inter- 
fere to stop the collection of the debt. Champion v. Miller, 194. 

2. It is no objection to the jurisdiction of the Court of Equity in matters 
of fraud that the thing fraudulently acquired was only worth $20. 
Barnett v. Woods, 199. 3 

3. In a suit for partition by a sale, by one tenant in common against the 
co-tenants, where the petitioner is in possession of the land, and the 
interest sought to be sold is a reversion, although the tenancy in 
common is denied by the defendants, inasmuch as an ejectment can- 
not be brought by the plaintiff to determine this right at Law, a Court 
of Equity will proceed to determine the matter; especially where the 
question of tenancy depends merely upon construction. Allen v. Al- 
len, 235. 

4, Where the case presented in a bill is one that merely involves a ques- 
tion of legal title, although it sets forth circumstances of hardship, a 
Court of Equity cannot interfere. Cureton v. Moore, 204. 


Vide Executor, 4. 


LAPSED LEGACY. 


Where children are named in a will specifically they cannot take as a 
class, and therefore the legacy of one so named, who dies before the 
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testator, lapses, and the rest of the children cannot take it. Mebane 
v. Womack, 298. 


LEGACY—ADEMPTION OF. 
Vide Construction of a Will, 28. 


LOST NOTE. 


Equity does not create law, but follows it. Where, therefore, a bank note, 
payable on demand at a particular place, has been lost or destroyed, 
no remedy will be afforded the owner in a Court of Equity before a 
demand has been made for payment at the place designated. Streater 
v, Bank of Cape Fear, 31. 


LUNACY. 


The guardian of an idiot or lunatic cannot, without the permission of the 
Court, exceed the annual income of the estate in expenditures for, 
and on account of, his ward. Patton v. Thompson, 411. 


MILLS. 


Where the erection of a public mill is demanded by the necessities and 
convenience of the public, and will materially conduce to the ad- 
vantage of the owner of the mill-seat, the possible result of some 
small and uncertain injuries to two of the adjacent proprietors of 
land, by overflowing it, and slightly affecting the health of their 
families, was not deemed by the Court a sufficient ground to interfere 
by injunction to prevent the work, especially as those proprietors 
would have a remedy at law if their fears should be realized. Wilder 
v. Strickland, 386. 


MISTAKE. 


1. When there has been a palpable mistake by a draughtsman, in draw- 
ing a marriage settlement, the Court of Equity will reform it, so as 
to make it express the intention of the parties. Clemmons v. Drew, 
314. 

2. Where parties act upon a mutual mistake as to a fact, Equity will re- 
lieve for the purpose of carrying the intention into effect. Therefore: 


83. Where tenants in common of slaves, appointed commissioners to make 
partition among them, which is done as they suppose fairly and 
equally, but it turns out that a slave allotted to one of the shares 
was, at the time, laboring under a disorder of an incurable character, 
which rendered her worthless, though this was not known to any of 
the claimants, or to the commissioners, it was Held that the owners 
of the other shares were bound to contribute pro rata to the party 
receiving the defective lot. Nivon v. Lindsay, 2380. 


Vide Assent to a legacy. 1; Reforming a deed, 1. 


MORTGAGOR, ETC. 


It is settled upon authority, that the mortgaged premises cannot be sold 
by execution to satisfy the mortgage debt; and whether they can be 
thus sold at the instance of the mortgagee for any other debt not 
secured in the mortgage-deed, quaere? Thompson v. Parker, 475. 
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MORTGAGE. 
Vide Deed in trust, 1. 


MULTIFARIOUSNESS. 


1. A bill, by several tenants in common of slaves, praying for a sale for 
partition, and also praying for an account for hires against one not 
alleged to be one of themselves, is multifarious, and cannot be sus- 
tained. Drew v. Clemmons, 312. 

2, A bill, by tenants in common of slaves, for a partition, cannot be sus- 
tained while another is in the adverse possesion of such slaves. Ibid. 

3. A bill is not multifarious because it alleges several grounds in support 
of the same claim. Barnett v. Woods, 199. 


NE EXEAT. 


1. Where slaves are limited to a female, generally, and at her death, to 
another, on the contingency of her dying without issue, and the 
vendee of the husband of such female, with the fraudulent purpose 
of defeating the contingent estate, runs them out of the State, such 
remainder-man after the happening of the contingency is entitled to 
relief in Equity against such vendee. Haughton v. Benbury, 3387. 

2. The measure of relief of the remainder-man is the excess of the value 
of his contingent interest over that of the first taker, at the time of 
the fraudulent removal; his right to recover, in such a case, is not 
defeated or diminished by the death, or deterioration, of the slaves, 
after such vendee has fraudulently disposed of them. Ibid. 


NEW TRIAL AT LAW. 

1. If a verdict be obtained in a Court of Law by fraud, circumvention, or 
perjury, a Court of Equity may decree that the party shall consent 
to give his adversary a new trial in the same Court of Law. Burgess 
v. Lovengood, 457. 

2. But allegations, that a certificate for a pre-emption right was obtained 
from the commissioners of Cherokee lands, by perjury, without speci- 
fying the particular perjury, and from a mistake by the commission- 
ers, both in respect of the law and facts, are not sufficient to au- 
thorize the interference of this Court with the action of the com- 
missioners. Ibid. 

3. Whether commisisoners appointed under the Act of Assembly to Set- 
tle claims of Cherokee lands, are not in the nature of arbitrators, 
and whether in any instance this Court could interfere to review 
their judgment, quaere? Ibid. 


NUISANCE. 
Vide Mills. 


OVERFLOW OF WATER. 
Vide Mills. 


PAROL GIFT. 
Vide Confirmation of a Gift. 
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PAROL PROMISE TO CONVEY. 


A parol agreement that B should reconvey to A one-half of a tract of 
land which A was conveying to him by a deed absolute upon its face, 
(no fraud, imposition or mistake being alleged,) will not be upheld 
in a Court of Equity upon parol evidence alone of such agreement. 
Campbell v. Campbell, 364. 


PARTNERSHIP. 


Where one of the members of a firm withdraws from it and assigns all 
the effects to the other partner, under an agreement that such part- 
ner shall pay all the firm debts, and he conveys all the effects in 
payment of his own debts, Held that the firm creditors cannot fol- 
low these effects to subject them to the payment of the firm debts. 
Rankin v. Jones, 169. 


PARTITION. 


1. Where eight witnesses swore that an actual partition could not be 
made of land, without injury to all the parties, and six witnesses 
said they thought it could be divided if laid off in a particular way, 
without prejudice to the whole, the Court ordered a sale. Windley v. 
Barrow, 66. 

2, A widow takes possession of a part of the land of her deceased hus- 
band, having had it assigned for her dower by some of the heirs, 
the others being out of the State and neither agreeing to or dis- 
senting from this arrangement, and afterwards has most of it regu- 
larly laid off by Court, though a part, that. was first occupied by 
her, is not finally assigned in her dower; it was Held, that she was 
not lible to account to the heirs for the profits received from any 
part of this land. Roberts v. Roberts, 128. 


2 A brother who leaves the State cannot, when it suits him to file a 
bill for partition, require those of his brothers who have occupied 
parcels of the land to pay him a ratable part of the sum for which 
the parcels might have been rented; the parcels occupied not being 
more than a ratable part of the whole tract. Ibid. 

4, Tenants in common are entitled to partition as of right. Holmes v. 
Holmes, 334. 

5. The mode of partition between tenants in common, whether by an 
actual partition at common law, or by sale, is a matter to be de- 
termined by a Court of Equity, under the Act of Assembly, Rev. 
Code, ch. 82. Ibid. : 

G6. It is only upon a petition for a sale for the purpose of a par- 
tition, that the question is involved as to how the interest of the 
several parties will be affected by the one mode of partition or the 
other. Ibid. 

7. Where B, one of eleven heirs at law, represents to A, another heir, 
who owned two-elevenths, that he had purchased eight parts, 
which, with his own, amounted to nine parts, and they agreed in 
writing to divide the land between them, so as to give A his two- 
elevenths adjoining his other land, and such agreement was carried 
into execution by marking a dividing line, each taking possession, 
which was held for nine years without question, upon a bill for 
specific performance, B shall not be heard to say that he was not 
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able to perform, because he did not own all the shares he had 
claimed, but'a performance will be decreed. Jones v. Carland, 502. 


PARTIES. 
Vide Dower, 8; Executor, 10. 


PER CAPITA AND PER STIRPES. 


1. Where the two daughters of an intestate died in the life-time of their 
father, the one leaving two children, the other one, distribution must 
be made of his effects amongst these grandchildren per capita. 
Skinner v. Wynne, 41. 


2. Grandchildren, taking in their own right, are not chargeable with 
advancements made to their deceased parents. Ibid. 


8. Property directed to be sold, and “the proceeds of said sale to be 
equally divided between the bodily heirs of my three daughters,” 
(naming them,) will be divided per stirpes. Lowe v. Carter, 3877. 


4, Where a general residuary fund is ordered to be “equally divided 
between my above named children,” and in several previous items 
it is ascertained that the testator meant to confirm previous gifts 
to the children of his deceased children, the parents to whom such 
bequests are made, being then dead, and it is further provided in 
this bequest, that the children of a living daughter are to take her 
share, the fund must be divided per stirpes among his living chil- 
dren, and the descendants of his deceased children. Woods v. Woods, 
420. 


Vide Construction of a “will, 9; Descents; Executory Devise. 


PLEADING. 


A prayer for an equity in the alternative, adverse to the main equity 
set up in the bill, cannot be allowed. Rankin v. Jones, 169. 


POSSESSION ADVERSE. 


Vide Multifariousness, 2. 


PRACTICE. 


1. A petition to rehear a cause in this Court, is too late after a decree 
has been signed and passed. Robinson v. Lewis, 25. 


2. PEARSON, J. Where two years have elapsed after the forfeiture of 
mortgaged personal property, the right of redemption is barred, al- 
though the mortgagor died before the forfeiture, and suit was 
brought within two years from the eppovuement of an administrator. 
Ibid. 


3. The wife of one claiming a part of a fund raised by a sale of land 
under a decree of a Court of Equity, of which land, it is alleged, 
she is a tenant in common, is a necessary party. Howerton v. Wim- 
bish, 328. 

4. Where land has been sold under a decree of a Court of Equity, and 
on a petition by one of the parties, the fund has been ordered to be 
paid to him, it is not competent for one who was a party to the 
original petition, and who acted as a :commissioner to make the 
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gale, to file a bill in the nature of a petition, in the Court of Equity of 

another County, praying that a part of the fund may be paid to 
him, on the ground that he has no notice of the interlocutory pe- 
tition. Ibid. 


Vide Dower, 3; Injunction, 1. 


PRHE-EMPTION. 
Pre- emption rights, secured to persons residing on Cherokee lands un- 
der the Act of 1851, which have been passed on by the agent of the 
State, and a certificate granted for the same, by such agent, may be 
transferred to a non-resident for a sufficient consideration, and such 
purchaser will be protected in this Court against a fraudulent in- 
vasion of his rights. Barnet v. Woods, 198. 


PRESUMPTION FROM LENGTH OF TIME. 

1. Where one sells, by deed, one-half of a share in an intestate’s estate, 
and the assignee permits ten years to elapse after a legal ascertain- 
ment of the amount of such share and the reception of the whole of 
it by the assignor before a suit is brought for such half, the presump- 
tion of satisfaction or abandonment will bar the claim. Wheeler v 
Smith, 408. 

2. The borrowing of a sum of money by the assignee from the assignor 
within the ten years, and the repayment of a part of it, has no 
tendency to repel the presumption. Ibid. 

8. The declaration of the assignor when shown the deed of assignment 
within the ten years, “that it was not as strong against him as he 
thought it was,” was Held not to be sufficient to repel the presump- 
tion. Ibid. 

4, Where a trustee is invested with an estate, or an unclosed trust, no 
length of time will bar its recovery. Davis v. Cotten, 430. 

5. Where a mere equitable right of action exists, it must be enforced 
within a reasonable time, or else, for the sake of repose, it will be 
considered as having been abandoned, released, satisfied, or in some 
way arranged. Ibid. 

6. The application of the statute creating a presumption of payment, etc., 
does not depend upon the party’s knowledge of his rights. bid. 


PRIORITY IN TIME. 
Vide Equal Equities. 


PRIVY IN JUDGMENT. 

A bill in the nature of an attachment, to subject a claim due to an 
absconding debtor from a third person, to the payment of a judg- 
ment against such debtor, will not be sustained where such debtor 
has only been made a party by advertisement and not by actual 
service on the person; because the decree asked for would not pro- 
tect his debtor out of this State. Love v. Bowen, 49. 


Vide Subrogation, 2. 
PURCHASER WITH NOTICE. 


Where a purchaser might see from his title deed that his vendor had giv- 
en Iess.than one-sixth of what he was giving for the same land, it was 
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a circumstance to put him upon an injuiry, and coupled with the fact 
that there was another in possession than the person he was buying 
from, it was Held that the purchaser under such circumstances had 
a notice of the prior equity of the plaintiff, sufficient at any rate to 
induce a Court to continue an injunction against defendant’s entry 
under a judgment and execution at law. Webber v. Taylor, 9. 


PURCHASE BY A TRUSTEE AT HIS OWN SALE. 


1. Where a trustee buys at his own sale, even though he may give a fair 
price, the cestui que trust has his election to treat the sale as a 
nullity, not because there is, but because there may be, fraud. Patton 
v. Thompson, 285. 

2. A guardian who petitions for the sale of his ward’s estate, gets an 
order of sale, acts as the agent of the clerk and master in making 
it, cries the sale, takes the bonds, and gives the information to the 
clerk and master, on which the report is made and the sale con- 
firmed, will not be allowed to hold the land of his ward purchased 
by another for him at such a sale. Ibid. 


REDEMPTION. 
Vide Conveyance Declared a Security, 5. 


REFERENCE TO A COMMISSIONER. 


1. In a reference to a clerk and master in Equity, to ascertain the value 
or profits of property, the general rule is, that he should report his 
own judgment according to his belief of the testimony, and not a 
conclusion arrived at by averaging the sums estimated by the wit- 
nesses. Pilkington v. Cotten, 238. 

2. The mode of ascertaining value by averaging the sums proved by the 
witnesses, is an exception to the general rule, only to be resorted to 
from necessity. Ibid. 

3. The opinion of a clerk and master that a slave is worth $1200, is 
strongly corroborated by the fact that he hired for $150 per year, 
and will be sustained against the opinions of many who estimated 
his value at lower sums. Ibid. 

4, Where it appears that the master fixes a charge for hires and profits at 
a given sum, on the ground that interest is not to be allowed, it is no 
ground of exception that he does not afterwards allow interest on 
them. Ibid. 


REFORMING A DEED. 


1. Where a debtor makes a deed of a slave by the name of C to a creditor, 
in satisfaction of a previously existing debt, such creditor cannot, on 
the allegation that another slave J was meant, and that the wrong 
name was inserted, either by the fraudulent misrepresentation of the 
debtor, or by mistake, have the aid of a Court of Equity to:set aside 

a subsequent deed of trust conveying the slave J to secure bona fide 
debts, without. notice of the fraud or mistake, in order that the first 
deed may be reformed so as to take. the slave J. Smith v. Turrentine, 
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2. Equity never interferes to aid one creditor against another, on the 
ground of mistake. Ibid. 


REMAINDER—LIMITATION IN. __ 
Where there is a limitation over’ of personal property, by will, after the 
death of a legatee for life, and such legatee dies before the testator, 
Held, that the ulterior bequest must take effect, although the estate of 
the first legatee never vested. Mebane v. Womack, 298. . 


REMAINDER—VALUE OF. 
Vide Ne Haeat. — 


REMEDY AT LAW. 


1. Where the buyer of a tract of land has a full and complete remedy on 
a covenant of quiet enjoyment contained in the deed he has received, 
he cannot sustain a bill in a Court of Equity to enjoin the collection 
of the purchase money, for a deficiency in the title. Wilkins v. Hogue, 
479. : 

2. Where it appears from the bill itself, that the plaintiff had a complete 
defience at law to a note which was not set up, Equity will not inter- 
fere to stop the collection of the debt. Champion v. Miller, 194. 


Vide Sale of Equities, 3. 


REMOTE CONTINGENCY. 

A bequest made in 1818, to Mary Porter, of slave property, and “in case 
the said Mary Porter should die without issue, then in that case, it 
is my will that the above named negro, etc., be divided among my 
six sons, and to the survivor, etc.” gives the absolute estate to the 
first taker, the limitation over being too remote. Porter v. Ross, 196. 


RENT. 
Vide Dower, 7. 


RESIDUARY FUND. 
Vide Construction of a Will, 25, 26. 


RETAINER. 
Vide Administrator. 


SALE OF AN EQUITY UNDER AN EXECUTION. 


1. The act of 1812, subjecting trust estates to sale under an execution, 
does not embrace mere equitable “rights,” but is confined to equitable 
“astates ;” it was, therefore, Held, 1st, that the right to have it de- 
clared in a Court of Equity, that one has made an election to give up 
his own property, or is bound to do so or to forfeit a legacy, and to 
ask for a decree converting him into a trustee, is not the subject of 
a sale under an execution. Nelson v. Hughes, 33. 

2. 2d. That a right to ask for a decree converting A into a trustee for B, 
on the ground that the purchase was made with B’s money, and for 
his use, is not the subject of a sale under an execution. Ibid. 
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3. 8rd. A trust liable to be sold by execution under the Act of 1812, by the 
sale, is converted into the legal estate, and the right to it must be 
asserted in a Court of Law, and not in Equity. Ibid. 

4, The Act of 1812, Rev. Stat. ch. 45, sec. 5, is to be construed strictly, and 
its general words must be restrained so as not to extend its operation 
to cases which do not come within its meaning, or the mischief in- 
tended to be remedied. Thompson v. Parker, 475. 

5. An equity of redemption, therefore, cannot, under that Act, be sold by 
execution, unless it be absolute, undisputed, and grow out of a per- 
fect mortgage. Ibid. 

6. Where there is a provision in a mortgage-deed, that the mortgagee may 
have the land discharged of the right of redemption at his election on 
paying a further stipulated sum, the right of redemption is not the 
subject of an execution sale. Ibid. 

7. Where the subject of the mortgage is itself an equity, the equity of re- 
demption cannot be sold under that Act. Ibid. 


SATISFACTION OF A LEGACY. 


The reception of an article of the same kind as that exacted: before 
the will was written, is not a satisfaction of a general bequest of an 
article of personal property. Woods v. Woods, 420. 


Vide Construction of a Will, 16. 


SHELLY’S CASE. 
Vide Construction of a Will, 2. 


SHERIFF. . 
Vide Subrogation, 2, 3; Privy in judgment. 


SPECIFIC PERFORMANCE. 


1. A specific performance will not be decreed in a Court of Equity, as a 
matter of course; where, therefore, a contract appears to be unfair, 
greatly unequal, and oppressive on the side of defendant, the Court 
will withhold its aid, and leave the plaintiff to such remedy as he 
may have in a Court of Law. Lloyd v. Wheatly, 267. 


2. The compromise of a controversy, wherein the legal owner of a chose 
in action supposed he was bound to the performance of an onerous 
and oppressive contract, when in truth he was not, is not such a 
sufficient consideration as will entitle the transferee to a decree for 
a specific performance. Ibid. 

8. Where the contract sought to be enforced is hard and oppressive, this 
Court will not interfere to enforce a specific performance, but will 
leave the parties to their remedies at law. Cannady v. Shepard, 224. 


Vide Partition, 7. 


STATES—THE SEVERAL. 
Vide Idiot; Ne Eveat. 
STATUTE OF LIMITATIONS. 


1. The personal representative of a trustee, constituted by a deed in trust 
has no right to plead the act of limitation passed in 1789, (the two 
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_ years act,) nor the statute of 1826, (creating a presumption of satis- 
faction, etc., within ten years,) and against his cestui que trust call- 
ing for a settlement of the trust. Johnston v. Overman, 182. 


2. Where a parol gift of a slave is made by a father to his son, and the 
son, with the knowledge and approbation of his father, bequeaths such 
Slave, and the legatee holds it, under such bequest, for three years 
and more after the son’s death, he will be protected under the statute 
of limitations, Wood v. Woods, 420. 


3. The statute of limitations, Rev. Stat., ch. 65, sec. 19, applies to a right 
of redemption arising from construction of a Court of Equity, and 
the time must be computed from the accrual of the right to sue. Kea 
v. Council, 345. 

4. The owner of slaves had mortgaged them, and the time for redemp- 
tion was several times postponed by memoranda on the mortgage 
deed, and finally the right to redeem rested on the parol promise of 
the mortgagee to. let the mortgagor redeem at any time, but after 
three years the property was sold by a constable, who had. execu- 
tions against the mortgagor, by consent of the parties, on the terms 

of first satisfying the mortgage debt, and bought by the mortgagee, 
who held possession for fourteen years under that purchase, denying 
the right to redeem; Held, that the statute was a bar, and that an 
agreement to refer the question of redemption to arbitration, which 
was violated by the mortgagor, did not revive it. Ibid. 


5. Where slaves, advanced by A to his son B, were, on the death of this © 
son, divided between his widow and children, and held adversely 
thereafter for three years, A, the father, is barred by the statute of 
limitations from afterwards reclaiming them. Jones v. Gordon, 352. 


Vide Dower, 2. 


STOCKS. 
Vide Injunction, 5; Tax on dividends. 


SUBROGATION. 


1. A as principal and B as his surety, executed a bond to C, with a con- 
dition to make a title to land on the payment of the purchase money; 
before the purchase money was all paid, the land was sold at sheriff’s 
sale to satisfy executions against A who became insolvent; C sued 
B for the remainder of the purchase money, and recovered it; Held, 
that B had a right to follow the land and have remuneration out of 
it in the hands of the purchaser at sheriff’s sale for the money he had 
thus paid. Freeman v. Mebane, 44. : ; 


2. A deputy sheriff collected money and failed to pay ‘it over, which was 
recovered out of the sheriff’s sureties on his official bond, the sheriff 
himself being insolvent, it was Held, that the sureties of the deputy 
sheriff, on a bond to indemnify his principal against his delinquency - 
in office, are liable in Equity to the sureties of.the sheriff, for ‘the 
amount thus paid by them. Brinson v. Thomas, 414, sgh mena 

4, It was Held further, that all the sureties to the sheriff's pond, as well ‘ 
as those who had not paid the money as those wae: Dae; were aerOner 
ly made parties to. this. suit. Ibid. fade” Ae ; 
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TAX ON COLLATERALS. 


- “: One domiciled in Canada dies intestate and without issue, leaving proper- 
ty in this State, the brother of the intestate receives the property 
from the administrator appointed here; Held, that such distributee 
is liable to the tax imposed by our statute. Alvany v. Powell, 51. 

2. Property bequeathed to Davidson College, or to a Church, is liable 
' to this tax before it is delivered to the legatees, although exempted 
by law afterwards. Barringer v. Cowan, 436. 


TAX ON DIVIDENDS. 


The Act of 1854, (Rev. Code, ch. 99. sec. 20,) imposing a tax on the divi- 
dends of individual holders of bank-stock, is not unconstitutional. 
State v. Petway, 396. 


TITLE TO LAND. 


Where one was bound in a bond to make title to land, and it appeared that 
the land had been granted by the State more than fifty years ago, 
and that it had been cultivated during that time by persons coming 
in under the original grantees, and that for the last twenty-three 
years they had mesne conveyances reaching down to the vendor, Held 
that this title is good. Rhodes v. Chandler, 1. 

2. Where a vendee, receiving a defective title from his vendor, afterwards 
completes it, all that he can claim from his vendor in a Court of 
Equity is the amount expended in completing his title. Ramsour v. 
Shuler, 487. 


TITLE TO A CHATTEL. 
Vide Caveat Emptor. 


TRUST SATISFIED. 


Where the right of a cestui que trust to a trust estate is immediate and 

' absolute, there being no ulterior limitation, and no continuing duty 
to be performed with it by the trustee, the Court will decree the legal 
estate to be conveyed to those entitled. Turnage v. Greene, 63. 


TRUSTEE--DECLARED BY COURT. 


1. Where two of the heirs-at-law take a conveyance for land, which a per- 
son was bound to convey to their deceased ancestor, who died in- 
testate, such two heirs will be declared trustees for the other heirs. 
Sentill v. Robeson, 510. 

2 Where A takes a conveyance of a tract of land, which B, the owner, 
had agreed by bond to convey to C, upon especial trust and confidence, 
that he will give C the same terms of payment that he had from B, 
and on such payment being made, that he will convey to C, and A 
gets possession of the bond, which enables him to get the deed from 
B; it was Held, that this agreement is not within the statute of 
frauds, and that © was entitled to relief. Cloninger v. Summit, 518. 


Vide Breach of Trust. 
TRUSTEE—NEGLIGENCE IN. 


Where a trustee is appointed for the purpose of protecting the trust 
property from the debts and extravagant expenditure of the cestui 
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TRUSTEE—NEGLIGENCEH IN—Continued. 


que trust, who is to have the use of it for his life, with a limitation 
over, and such trustee encourages extravagance and waste in the 
cestui que trust by lending him money, becoming his surety, and 
otherwise becoming his creditor, the Court will not give him 
its aid to subject the trust property to the payment of such debts; 
especially where the trustee has already authority to sell for rea- 
sonable and proper expenditures. McKnight v. Wilson, 491. 

2. It is no part of the duty of a trustee, appointed to sell for the pay- 
ment of debts, to put slaves, conveyed in the trust deed, out as ap- 
prentices to trades, and he is liable to account for the value of the 
services of such slaves during such apprenticeship. Sparks v. Kearney, 
481. 


UNIVERSAL LEGATEE. 
Vide Conscious of a Will, 6. 


VALUATION. 


Vide Reference to Coinmissioned 1, 2, 3, 4. 


VENDEE. 
Vide Dower, 4. 


VESTED INTEREST. 


1. A bequest of slaves and other personal propery: to the testator’s wife 
and two children, “to remain in joint stock until my children shall 
have attained the age of twenty-one, then their portion to be set 
apart to them,” conveys a vested interest to the children, the pos- 
session of which, however, is to be postponed till their arrival at the 
age of twenty-one. Hathaway v. Leary, 264. 

2. Such an estate is not defeated by the death of one of the children be- 
fore 21, but is recoverable by his personal representative. Ibid. 


Vide Executor, 9. 


WARRANTY OF SOUNDNESS. 
Vide Caveat Hmptor. 


WASTE. 


1. A widow has a right to clear the lands assigned to her for dower, for 
the purposes of cultivation, where it is necessary for the enjoyment 
of the estate; provided it is done with a due regard to the proportion 
of wood and cleared land. Lambeth v. Warner, 165. 


2. The clearing of sixteen acres in addition to thirty acres already cleared 
in a tract of 240 acres heavily timbered, is not out of proportion or 
unrensonabic as regards the rights of the remainder-man. Ibid. 


WIDOW. 
Vide Partition, 2 ;Waste, 1. 


WILL. 
Vide Codicil. 


